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[1] The Representative Plaintiff applies for the foll ow ng
Orders and Decl arations pursuant to the C ass Proceedi ngs Act,
RS B.C 1996, c¢.50 ("Act"): (a) this proceeding be certified
as a class proceeding; (b) the Plaintiff Cass be conprised of
all persons who were residents of British Colunbia on the day
t hey consuned baked goods that were tainted with Sal nonella
Enteritidis which was manufactured, distributed or sold by the
Def endant and who suffered personal injury as a result of
consum ng the tainted baked goods; (c) that nenbers of the
Plaintiff Cass may opt out of this action by delivering a
signed “Opt-Qut Fornt to counsel for the Plaintiff; (d) that
the current Plaintiff be appointed the Representative
Plaintiff of the Plaintiff Cass; (e) that the clainms of the
Plaintiff Cass are for danages arising frompersonal injuries
as a result of consumng the tainted baked goods; (f) that the
relief sought by the Plaintiff Cass is judgnent against the
Def endant for negligence and breach of warranty and, if
granted, for general danmages, special danages, punitive
damages, interest pursuant to the Court Order Interest Act,

R S B.C 1996, c. 79, and costs of this action pursuant to s.
37(2) of the Act; and (g) the foll ow ng questions be certified

as conmon issues in the class proceeding:

(1) did the Defendant have a duty to ensure that
its baked goods were safe and reasonably fit
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for its intended purposes, bei ng human
consunpti on?

(i1i) Was the Defendant negligent in the
manuf acture, distribution, or sale of the
baked goods that were tainted with Sal nonel |l a
Enteritidis bacteria?

(t1i1) Dd the Defendant's negligence in the
manuf acture, distribution, or sale of its
baked goods cause danage to nmenbers of the
Plaintiff C ass

(iv) D d the Defendant expressly or inpliedly
warrant that its baked goods were safe and
reasonably fit for their intended purpose,
bei ng human consunpti on?

(v) Did the Defendant breach its warranty that its
baked goods were safe and reasonably fit for
their intended purpose, being human
consunpti on?

(vi) D dthe Defendants breach of its warranty that
Its baked goods were safe and reasonably fit
for their intended purpose, being human
consunption, cause damage to nenbers of the
Plaintiff C ass?

(vii) Should punitive and exenpl ary danmages be
awar ded agai nst the Defendant and, if so, in
what anount ?

[2] This proceeding is unusual in that the Defendant admts
that it negligently made and sold the tainted baked goods.
Accordingly, the primary issue between the Defendant and
menbers of the Plaintiff Cass is whether it is appropriate to

certify a class proceedi ng where questions of liability are

adm tted.
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STATUTORY PROVI SI ONS

[3] The statutory criteria for deciding if an action should
be certified as a class proceeding are set out under s. 4(1)

of the Act:

4(1) the Court nmust certify a proceeding as a cl ass
proceedi ng on an application ... if all of the
followi ng requirenents are net:

(a) the pleadings disclose a cause of action;

(b) there is an identifiable class of 2 or

nor e persons;

(c) the clains of the class nenbers raise

conmon i ssues, whether or not those common

i ssues predom nate over issues affecting only

i ndi vi dual nenbers;

(d) a class proceeding would be the preferable

procedure for the fair and efficient resolution

of the common i ssues;

(e) there is a representative plaintiff who
(i) would fairly and adequately represent
the interests of the class,

(ii) has produced a plan for the
proceedi ng that sets out a workabl e net hod
of advanci ng the proceedi ng on behal f of
the class and of notifying class nenbers
of the proceeding, and

(iii) does not have, on the common

i ssues, an interest that is in conflict
with the interests of other class nenbers.

[4] The Defendant takes no real issue with the question of
whet her a nunber of the requirenments have been net. On a
review of the materials before nme, | amsatisfied that the

requi renents set out under s. 4(1)(a), (b), and (e)(i) and

(tii) of the Act have been net. Accordingly, the issue is
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whet her the requirenents of s. 4(1)(c), (d), and (e)(ii) of

the Act have been net.

DO THE CLAIM5S OF THE CLASS MEMBERS RAI SE COMVON | SSUES?

( SECTI ON 4(1)(c) OF THE ACT)

[5] Section 1 of the Act defines "conmmon issues” as: (a)
comon but not necessarily identical issues of fact, or (b)
common but not necessarily identical issues of law that arise
from comon but not necessarily identical facts. After the
Def endant admitted liability, the Statenment of C ai mwas
anmended so that the Representative Plaintiff clainmed punitive
or exenplary damages for: "...the reckless and unl awf ul

conduct of the defendant and its wanton disregard for the
health and safety of its customers.™ | am satisfied that the
claimfor punitive or exenplary danmages is a commobn issue and
that it remains as a common issue. There has been no

adm ssion of liability for those damages. However, even if
there had been no claimfor punitive or exenplary damages or
if the Defendant had admtted liability for such danages, | am

satisfied that the requirenment of s. 4(1)(c) has been net.

[6] In Endean v. Canadi an Red Cross Society (1997), 36
B.CLR (3d) 350 (B.C.S.C.), K Smth J., as he then was,

st at ed:
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[ 7]

A common issue is sufficient if it is an issue of
fact or law common to all clainms, and that its
resolution in favour of the plaintiffs wll advance
the interests of the class, |eaving individual cases
to be litigated later in separate trials, if
necessary: Harrington v. Dow Corning Corp. (1996),
22 B.C.L.R (3d) 97 (B.C.S.C.) at 105, 110. (At p.
359).

I n Western Canadi an Shopping Centres Inc. v. Bennett

Jones Verchere (2000), 201 D.L.R (4th) 385 (S.C. C.),

McLachlin C. J.C., on behalf of the Court, stated:

[ 8]

The commonal ity question shoul d be approached

pur posi vely. The underlying question is whether
allowing the suit to proceed as a representative one
wi Il avoid duplication of fact-finding or |egal

anal ysis. Thus an issue will be "conmmon" only where
its resolution is necessary to the resolution of
each class nmenber's claim It is not essential that
the class nenbers be identically situationed vis-a-
vis the opposing party. Nor is it necessary that
comon i ssues predom nate over non-comMmoDn i ssues or
that the resolution of the common issues woul d be
determ native of each class nenber's claim

However, the class nmenbers' clains nust share a
substantial common ingredient to justify a class
action. Determ ning whether the comopn issues
justify a class action may require the court to
exam ne the significance of the common issues in
relation to individual issues. |In doing so, the
court should renenber that it may not al ways be
possible for a representative party to plead the
claims of each class nenber with the sane
particularity as would be required in an individual
suit. (at p. 401)

Even if fault had not been admtted, | amsatisfied that

a defendant's adm ssion of fault does not prevent the Court

fromcertifying fault as a common issue. A bare adm ssion
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will not bind the Defendant against all class nenbers unless
enbodied in a Court Order within a certified class proceeding:
Bywat er v. Toronto Transit Commission (1998), 27 C.P.C. (4'"

172 (Ont. G D.). In that decision, Wnkler J. stated:

Here, the defendant admts liability for the cause
of afire. This admssion, it contends, elimnates
the common issue of liability. Since this, it
asserts, is the only conmon issue, the certification
notion nust fail.

| cannot accede to this subm ssion. This is not to
in any way detract fromthe comendabl e and tinely
adm ssion of fault by the defendant. However, an
adm ssion of liability in the air does not advance
the litigation or bind the defendant in respect of
the nmenbers of the proposed class. Wthout a
certification order fromthis Court no public
statenment by the defendant, and no admission in its
defence to the nomi nal plaintiff, binds the
defendant in respect of the nenbers of the proposed
class. A class proceeding by its very nature
requires a certification order for the proposed

cl ass nmenbers to becone parties to the proceeding.

| f the proposed class nenbers are not parties to the
proceedi ngs, the admi ssion of liability, as it
relates to them is no nore than a bare

prom se....ln any event, absent a judgnent by a
court of conpetent jurisdiction on the basis of the
adm ssion, res judicata does not apply to the
proposed class.... Therefore, the adm ssion
sinpliciter does not resolve the common issue of
liability as it relates to the class nenbers nor
does it bind the defendant to them (at pp. 177-8)

[9] | am advised that there are 48 known potential menbers of
the Plaintiff Cass. Liability would have to be determned in

48 separate actions before damages coul d be assessed. It is

necessary to the resolution of each of the clains of each of
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the Menbers of the Plaintiff Cass that liability be
determined. It will avoid duplication of fact-finding or
| egal analysis if there need be only one court determ nation

of liability.

[10] | amsatisfied that the resolution of each of the other
common issues |isted by the Representative Plaintiff wll
substantially advance the actions of each of those nenbers of
the Plaintiff Class if separate actions were required because
this action is not certified. The adm ssion of liability and
the binding of this Defendant in respect of the nmenbers of the
proposed Plaintiff Cass is sufficient to justify the
Certification Order sought by the Representative Plaintiff.
The next question which arises is whether the class proceedi ng
is a preferable procedure for the fair and efficient

resol uti on of the common i ssues.

|' S THE CLASS PROCEEDI NG A PREFERABLE PROCEDURE? ( SECTI ON
4(1)(d) OF THE ACT)

[11] In Hollick v. Toronto (2001), 205 D.L.R (4'") 19 (S.C.C)
McLachlin C. J.C. set out the three advantages of class action

pr oceedi ngs:

The Act reflects an increasing recognition of the

i nportant advantages that the class action offers as
a procedural tool. As | discussed at some length in
West ern Canadi an Shoppi ng Centres (at paras. 27-29),
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cl ass actions provide three inportant advantages
over a multiplicity of individual suits. First, by
aggregating simlar individual actions, class
actions serve judicial econony by avoiding
unnecessary duplication in fact-finding and | egal
anal ysis. Second, by distributing fixed litigation
costs anongst a | arge nunber of class nenbers, class
actions inprove access to justice by making

econom cal the prosecution of clains that any one

cl ass menber would find too costly to prosecute on
his or her owmn. Third, class actions serve

ef ficiency and justice by ensuring that actual and
potenti al wongdoers nodify their behaviour to take
full account of the harmthey are causing, or m ght
cause, to the public....In ny view, it is essential
therefore that courts not take an overly restrictive
approach to the legislation, but rather interpret
the Act in a way that gives full effect to the
benefits foreseen by the drafters. (at pp. 28-29)

[ 12] Judicial econony is not served by 48 separate actions.

As well, counsel for the Representative Plaintiff is prepared
to agree that the damages suffered by many of the nenbers of
the Plaintiff Cass nmay be | ess than the $10,000 limt of the
Small Cainms Division of the British Col unbia Provincial

Court. If that is so, it is appropriate to distribute the
cost of proving liability and quantifying any punitive damages
amongst all of the O ass Menbers rather than running the risk

that any one or nore of the nenbers of the Plaintiff C ass may

find it too costly to prosecute the claimon his or her own.

[13] By Certifying this action, a nmultiplicity of proceedings
and the possibility of inconsistent verdicts can be avoi ded,

the efficient handling of conplex issues rather than having
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the issues re-litigated at numerous trials can be encouraged,
the cases remaining after the conmon issues have been

determ ned can be dealt with inexpensively and expeditiously
pursuant to s. 27(3) of the Act, there is a possibility of a
gl obal settlenent, and there is nore |ikelihood of consistent

settlenents with nenbers of the Plaintiff C ass.

[14] | amsatisfied that access to justice is fostered by
permtting the advancenent of clainms that have previously been
uneconom cal to pursue because the danages for each individual
plaintiff are too small for each claimant to recover through
usual court procedures: Endean, supra, at para. 63 and
Harrington, supra, at para. 49. A class proceeding is the
only practical and efficient neans of resolution of the clains
whi ch have nobdest damage potential and which would require
consi derabl e expenditure to prove liability and any punitive

damages.

[ 15] Section 4(2) of the Act sets out factors which the court
nmust consider in determ ning whether a class proceedi ng woul d
be the preferable procedure for the fair and efficient
resol ution of the conmon issues:
4(2) In determ ning whether a class proceedi ng
woul d be the preferable procedure for the fair
and efficient resolution of the common i ssues,

the court nust consider all relevant matters
i ncludi ng the foll ow ng:
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(a) whether questions of fact or |aw conmon to
the nenbers of the class predoni nate over
any questions affecting only individual
nmenber s;
(b) whether a significant nunber of the
menbers of the class have a valid interest
inindividually controlling the
prosecution of separate actions;
(c) whether the class proceeding would invol ve
clainms that are or have been the subject
of any ot her proceedi ngs;
(d) whether other nmeans of resolving the
clainms are |l ess practical or |ess
efficient;
(e) whether the adm nistration of the class
proceedi ng woul d create greater
difficulties than those likely to be
experienced if relief were sought by other
neans.
[16] | am satisfied that the comon issues predoni nate over
any questions affecting only individual nenbers of the
Plaintiff Cass. As well, although personal damages nust be
assessed on an individual basis, certification should not be
refused nerely because the relief clainmed includes a claimfor
damages. |If necessary, the individual assessnent can proceed
after a determ nation of the common issues: Section 7(a) of
the Act. As well, the common issues of liability and

l[tability for punitive danmages predom nate over a question of

personal danmages.
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[17] In view of the nbdest anmpunt of damages that will |ikely
be avail able to nenbers of the Plaintiff Cass and of the cost
of pursuing separate actions, | amsatisfied that it is not
likely that a significant nunber of the nenbers of the
Plaintiff C ass have an interest in individually controlling

t he prosecution of separate actions. As well, s. 16(1) of the
Act permts British Colunbia residents to opt out of a
certified class so that nmenbers of the Plaintiff C ass are not
precl uded from prosecuting separate actions. The desire of
sonme nmenbers of the Plaintiff Class to prosecute separate
actions should not preclude: "...class proceedings by others
for whoma class action is the only practical avenue for

relief.": Harrington, supra, at para. 49.

[18] As there is no evidence that this proceeding involves
clainms that are or have been the subject of other proceedings,
| amsatisfied that s. 4(2)(c) does not apply. In dealing

wi th the question of whether other neans of resolving the
clainms are |l ess practical or less efficient, | have reached
the conclusion that they are. One action is nuch nore
efficient than 48. This C ass Proceeding is nmuch nore
efficient and effective than what is proposed by the

Def endant. The Defendant has al ready resolved one claim An

of fer was nade by the Defendant to resolve further clains “...
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as quickly as possible without incurring any significant |egal
expenses.” \What was suggested was that the B.C. Centre for

D sease Control ("C.D.C.") forward letters to each of the 48

i ndi vi dual s thought to be nmenbers of the Plaintiff C ass
asking themto outline their synptons so that settlenent
negotiations could be initiated and settl enent could be nmade

in each of these cases without delay or litigation costs.

[19] In response, the Representative Plaintiff submts that
the proposal of the Defendant is deficient in several

respects: (a) it provides no nethod for resolving common

i ssues; (b) there is no definitive process by which the
guantum of the damages of the Menbers of the Plaintiff C ass
will be fairly assessed; (c) there is no nmethod for

adj udi cating disputes that arise as to causation or quantum of
damages; (d) the process is not binding on either the

Def endant or the proposed class; (e) the parties are placed in
an unequal bargaining position; (f) the clainms of Menbers of
the Plaintiff Class will be statute barred in August and

Sept enber 2002 if the action is not certified; (g) the request
does not bind the C.D.C. to contact the class nenbers to
informthemof their right to make clains so there is no

definitive notification procedure; and (h) breakdowns in the
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negoti ation process will lead to a multiplicity of individual

| awsui ts.

[20] | agree with the subm ssions nmade on behal f of the
Representative Plaintiff. First, all clains will be barred if
this action is not certified or if separate actions are not
commenced in the next four to five nonths. That right of
action should not be lost and it nust be noted that the

Def endant has not offered to waive the limtation periods.
Second, there would be no control over the notification of the
48 individual s who are thought to conprise the Plaintiff
Class. By requesting that the CD.C. forward letters, the

Def endant has no control over whether that is done or whether
there is appropriate follow up which would all ow t he
conclusion to be drawn that all steps have been taken to seek
out the 48 individuals who could be nenbers of the Plaintiff

Cl ass.

[21] Third, | am advised that the C.D.C. wll not release the
nanmes of the 48 individuals without a Court Order. The

Def endant woul d not be in a position to obtain a Court O der
to obtain the list so it could supervise notification as there
woul d be no action comenced which would all ow t he Def endant
to apply for such an Order. Even if there was a proceeding

where such an application could be nmade by the Defendant, the
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Def endant is not notivated to seek out potential claimnts.
Only a Representative Plaintiff would be. Fourth, separate
negoti ati ons regardi ng quantum woul d not necessarily result in
simlar settlenents for those suffering simlar damages.

Fifth, there is no nmethod for adjudicating disputes that m ght
ari se other than the comencenent of separate actions by the
48 i ndividuals. The best gauge of the failure of the procedure
advocated by the Defendant is the fact that, of the 48
potential nmenbers of the Plaintiff C ass, only one settl enent

has been reached to date despite liability being admtted.

[22] Dealing with an alternate procedure outside of the
judicial system Brokenshire J. had these observations in
Brimer et al v. Via Rail Canada Inc. et al (2000), 50 OR

(3d) 114 (Ont. Sup. Ct.):

It occurs to ne there is a further problem Via has
a list of all of the passengers, but for, | believe,
14 of them it has no address or tel ephone nunber.
Via's proposal is to sonehow | ocate these people.

It has no answer as to what happens if it cannot.
Most of the passengers for whomit has addresses
seemto cone fromOntario, Mchigan or perhaps

el sewhere in the United States. The class action
process does provide an answer - a notification
process i s approved by the court and the court then
has jurisdiction including jurisdiction to deal with
persons who do not bring clains before the court.

(at p. 119)
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[23] As well, it is beyond the statutory functions provided to
a Judge of this Court to supervise the process which is
suggested by the Defendant. | amsatisfied that the
possibility of an unequal bargaining position and the
potential for inequality and inequity of settlenents is such
that a class proceeding is preferable. Wat is proposed by
the Defendant is |less practical, less efficient and nore
difficult if not inpossible to admnister. | amalso
satisfied that the adm nistration of the class proceedi ngs
woul d not create greater difficulties than those likely to be
experienced if relief was sought by individual actions or the

negoti ati on process suggested by the Defendant.

| S THERE A PLAN THAT SETS OUT A WORKABLE METHOD OF ADVANCI NG
THE PROCEEDI NG AND OF NOTI FYI NG CLASS MEMBERS COF THE
PROCEEDI NG?

[ 24] The plan for the proceeding and for notifying nenbers of
the Plaintiff Cass involves the mailing of a notice to C ass
Menbers, the Representative Plaintiff bearing the cost of

mai ling the notice to Class Menbers, the Defendant bearing the
cost of publishing advertisenents in various newspapers, and
further applications to deal wth the trial of common issues
and a net hodol ogy for resolving remaining issues. Wile | am
not satisfied that the Representative Plaintiff has produced a

plan for the proceeding that sets out a workabl e nethod of
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advanci ng the proceedi ng on behalf of the O ass and of

noti fying C ass Menbers of the proceeding, | am neverthel ess
satisfied that it is appropriate to certify the proceeding as
a Class Proceeding. Wiile the court “nust" certify a
proceeding if all of the requirenments set out in s. 4(1) have
been net, | amnot satisfied that it would be inappropriate to
certify such a proceeding if one of the requirenents has not
been nmet. Rather, | amsatisfied that it remains within the
di scretion of the Court to certify a proceedi ng even though
the Representative Plaintiff has not yet produced a workabl e

plan as is required under s. 4(1)(e)(ii) of the Act.

CONCLUSI ON:

[25] There will be an order certifying this proceeding as a

Cl ass Proceeding. The orders and decl arations sought by the
Representative Plaintiff are granted. The questions set out
above are certified as conmon issues in the O ass Proceeding.
The Representative Plaintiff is to apply before ne no |ater
than May 8, 2002 to approve: “...a plan for the proceedi ng
that sets out a workable method of advanci ng the proceedi ng on
behal f of a class and of notifying O ass Menbers of the

proceeding...".

“G D. Burnyeat, J.”
The Honourable M. Justice G D. Burnyeat
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