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Reasons for Judgment of the Honourabl e Madam Justice Huddart:

[1] This appeal is froman order certifying this action as a class proceeding
The claimis against manufacturers of silicone breast inplants and Bristol -
Myers Squi bb Conpany, a supplier of silicone. A resident and non-resident

subcl ass were described, each conprised of wonen who have been inplanted with
silicone gel breast inplants and suffered an injury caused by the inplant. The
reasons of M. Justice Mackenzie, then of the Supreme Court, are reported at
(1996), 22 B.C.L.R (3d) 97 (S.C.). The action has been resol ved since the
certification order was made with regard to the Dow defendants as part of a
North America-w de settl enent.

[2] The respondent, Helen Harrington, was appointed the representative
plaintiff of the Resident Class and Betty G adu was appointed for the Non
Resident Class. Their claimis that silicone breast inplants cause |oca
conplications and systeni c disease, sonetinmes referred to as auto-i nmune and
connective tissue diseases. They allege that given the risks of the

i mpl antation of these devices, they should not be manufactured or marketed for
use in a human body. Alternatively, they allege that the manufacturers and



distributors are under a duty to warn a potential custonmer of the harm

i nherent in the use of the prosthesis to permt the custoner a fully inforned
choi ce whether to have a surgeon inplant one in her body. Only the clains in
negli gence are relevant to this appeal. The case managenent judge excl uded
contractual clainms fromclass determ nation because they applied to a limted
nunber of individuals in special circunstances where privity of contract

exi sted. He set down the comon issue: are silicone gel breast inplants
reasonably fit for their intended purpose?

[3] Silicone is the nane given to a fanily of synthetic polynmers. The bonds
between its el enents do not exist in nature. Silicone polynmers come in the
formof liquid or oil, gel, and el astomer (rubber). They are not to be
confused with silicon (Si) conpounds such as sodiumsilicate, silica gel, and
siliceous earth. The npbst commpn exanple of a silicone is polydinethylsiloxane
(PDMS), of which nost, if not all, breast inplant shells and silicone |iquid
or gel fillings are nmade. The evi dence suggests there is no substantia

di fference anong the various styles of inplants produced by the manufacturers.

[4] The appellants claimto have nmanufactured and distributed, through
hospital s and physicians, about 80 different styles of inplants; all have a
silicone el astonmer shell filled with silicone gel or a saline solution. They
are persuaded that there is no reliable scientific evidence supporting any
associ ation between silicone breast inplants and system c di sease, whether
classic or atypical. They consider the risks of rupture and |oca
conplications to be manageabl e. Since 1975, nedical professionals have been
provided with infornmation about such risks by way of package inserts.

[5] First, the appellants ask this court to set aside the certification order
because the i ssue stated does not neet the requirenents for a "common issue”
under the Class Proceedings Act, R S.B.C. 1996, c. 50. Second, if it does,
they subnit a class proceeding is not the preferable procedure for its
resolution. The respondent asks this court to vary the certification order to
include saline-filled breast inplants in the comopn issue and the wonen who
received themin both subcl asses

[6] Finally, if a class proceeding is the preferable procedure for the
resolution of the comopn issue, the appellants seek to have the nenbers of the
class restricted to residents whose clains have a real and substantia
connection with British Col unbi a

[7] As a prelimnary matter, the appellants questioned the fairness of the
process by which the case nanagenent judge determ ned the commn issue and
deci ded that the preferable procedure for its resolution was a class
proceedi ng. These two issues are central to a decision whether to certify an
action as a class proceeding. The appellants' viewis that, if they were not
decided fairly, this court should either consider the matter anew wi t hout
deference to the case managenent judge or renit the matter to the Suprene
Court for reconsideration in a fair process. The appellants' conplaint about
the Suprene Court process is that they were not allowed to make subm ssions on
the specific common issue which the case managenent judge certified

[8] The mechanism at the heart of the Class Proceeding Act is the
certification of common issues (s. 8(1)(e)) that for reasons of fairness and
efficiency (s. 4(2)) should be deternmined in a single proceeding (s. 11(1))
that binds every nenber of the class or subclass(s. 26(1)) who has not opted
out (s. 16). It is inportant to note that, unlike many jurisdictions in the
United States, the certification of a class proceeding is not entirely

di scretionary in British Col unbi a.



[9] In Canpbell v. Flexwatt (1997), 44 B.C.L.R (3d) 343 (C. A ), M. Justice
Cunmi ng enphasi zed the discretionary aspects of a certification order
commenting at para. 25

...Appellate courts are always slowto interfere with

di scretion properly exercised. This course should be
particularly so in considering the terns of a certification
order. The Legislature enacted the Class Proceedi ngs Act on
1 August 1995 to nmke available in this province a procedure
for the fair resolution of neritorious clainms that are
uneconom cal to pursue in an individual proceeding, or, if
pursued individually, have the potential to overwhel mthe
courts' resources. Class proceedings are an efficient
response to nmarket demand only if they can resol ve disputes
fairly. Trial court judges nust be free to nmake the new
procedure work for plaintiffs and defendants. Many of the
argunents made by counsel for the appellants, focused on
fairness to the defendants and third parties, can be made to
the chanbers judge charged with managi ng the action as it
proceeds. In considering those argunents, | will be keeping
in mnd the ability of the chanbers judge to vary his order
fromtine to time as the action proceeds and the need

ari ses, whether from concern about fairness or efficacy; he
may even decertify the proceeding. | shall also keep in nind
that this court will interfere with the exercise of

di scretion only when persuaded that the chanbers judge erred
in principle or was clearly wong.

[10] However, not all matters required by s. 4 to be considered at a

certification hearing involve an exercise of discretion, as is apparent from
the wording of these rel evant provisions:

[6] 4(1) The court nust certify a proceeding as a class proceeding on an
application under section 2 or 3 if all of the follow ng requirenents are net:

[1] the pleadings disclose a cause of action;
[2] there is an identifiable class of 2 or nobre persons;

[3] the clainms of the class nenbers raise conmon issues, whether or not those
comon i ssues predom nate over issues affecting only individual nmenbers;

[4] a class proceeding would be the preferable procedure for the fair and
efficient resolution of the conmon issues;

[5] there is a representative plaintiff who
[1] would fairly and adequately represent the interests of the class,

[2] has produced a plan for the proceeding that sets out a workable nethod of
advanci ng the proceedi ng on behalf of the class and of notifying class nenbers
of the proceedi ng, and

3] does not have, on the common issues, an interest that is in conflict with
h

[
the interests of other class nenbers.



(2) In determ ning whether a class proceeding
woul d be the preferable procedure for the fair
and efficient resolution of the conmon issues,
the court nust consider all relevant natters

i ncluding the foll ow ng:

[1] whether questions of fact or |aw common to the nmenbers of the class
predoni nate over any questions affecting only individual nenbers;

[2] whether a significant nunmber of the nenbers of the class have a valid
interest in individually controlling the prosecution of separate actions;

[ 3] whether the class proceeding would involve clainms that are or have been
the subject of any other proceedi ngs;

[4] whether other neans of resolving the clains are | ess practical or |ess
efficient;

[5] whether the adm nistration of the class proceeding would create greater
difficulties than those likely to be experienced if relief were sought by

ot her neans.

[7] The court must not refuse to certify a proceeding as a class proceedi ng
nmerely because of one or nore of the follow ng

[1] the relief clained includes a claimfor danages that would require
i ndi vi dual assessnent after determination of the common issues;

[2] the relief clained relates to separate contracts involving different class
menbers;

[3] different renedies are sought for different class nenbers;

[4] the nunmber of class nenbers or the identity of each class nenber is not
known;

[5] the class includes a subclass whose nenbers have clains that rai se conmopn
i ssues not shared by all class nmenbers.

11 (1) Unless the court otherw se
orders under section 12, in a class
proceedi ng, common issues for a

cl ass nust be determni ned together

[1] commpn issues for a subclass nust be determ ned together, and

[2] individual issues that require the participation of individual class
menbers nust be determined individually in accordance with sections 27 and 28

(2) The court may give judgnment in
respect of the conmon issues and
separate judgments in respect of any
ot her issue



12 The court may at any tinme nmake any
order it considers appropriate respecting
the conduct of a class proceeding to
ensure its fair and expeditious

determi nation and, for that purpose, may
i npose on one or nore of the parties the
terns it considers appropriate.

25 An order made in respect of a judgnent
on common issues of a class or subcl ass
nmust

[1] set out the comon issues,
[2] name or describe the class or subclass nenbers to the extent possible,

[3] state the nature of the clains asserted on behalf of the class or
subcl ass, and

[4] specify the relief granted

[11] The appellants are of the view that the respondent did not satisfy the
requi rements of s. 4(1)(c) or (d). Included in their subm ssions with regard
to the preferability of a class proceeding is a criticismof the plan put
forward by the respondent for advancing the proceedi ng. However, they do not
suggest the requirenent for a representative plaintiff has not been net.

The Common | ssue

[12] The essence of M. Justice Mackenzie's reasoning with regard to the
conmon issue is found in paragraphs 28 to 43:

The Efficacy of the Bendal |/ Dante Questions

28 This application cones down to the critical question of
whet her "the clainms of the class menbers rai se comon
issues, ..."as required by s. 4(1)(c) of the Class
Proceedings Act. Plaintiff's counsel urge upon ne the
decision in Bendall v. MGhan Medical Corp. (1993), 14 OR
(3d) 374, as a precedent for certification which I should
follow. In one of the first certifications under the Ontario
Cl ass Proceedi ngs Act, Montgonery J. of the Ontario Court,
General Division, foll owed Dante v. Dow Corning, 143 F.R D
136 (S.D. Ohio, 1992), which certified a national breast

i mpl ant class action in the United States. The common issues
determ ned by Montgonery J. were identical to the commopn

i ssues contained in the order of Judge Rubin in Dante as
fol |l ows:

(A) What information did the

Def endant s have regardi ng adverse
effects fromsilicone gel breast

i mpl ants and when was that know edge
avail able to then?



(B) Are silicone gel breast inplants
likely to cause specific nedica
conditions?

(C) Were adequate notices of either
of the foregoing given by the
Def endant s?

29 Plaintiff's counsel ask that, if | were to follow
t he conmon i ssues stated in Bendall and Dante, a
fourth commpn i ssue should be added as fol |l ows:

Are breast inplants fit for their intended purpose?

30 Alternatively, plaintiff's counsel subnmits a |ist
of 18 nore detail ed questions as set out in appendix 1
to these Reasons. Question 11 on the detailed |ist
repeats the question counsel proposes to add to the
Bendal | / Dant e questi ons.

31 The litigation in Bendall has not proceeded beyond
the certification order. The Dante litigation does not
appear to have noved ahead either. The questions
remain untested and | think they require re-eval uation
inthe light of Hollis [Hollis v. Birch, [1995] 4
S.C.R 634] and the nore recent Anerican cases

di scussed above.

32 Issue (A) above does not adnit of a sinple
conmprehensi ve answer. The inference fromHollis is
that at sone point between 1977 and 1983 Dow Corni ng
had sufficient information about instances of
unexpl ai ned ruptures of that nodel of inplant that it
shoul d have infornmed patients through their doctors.
Information avail able to other defendant manufacturers
and the resulting duty to warn nmay vary from

manuf acturer to manufacturer and perhaps from nodel to
nodel ; | ater nodels of inplants may have reduced

i ncidents of rupture. OQther risks imposing a duty to
warn, and the warnings given, are likely to vary from
manuf acturer to manufacturer and nodel to nodel.

33 Issue (B) raises problens of definition as well as
causation related to "specific nedical conditions". As
di scussed above, there are apparently a nunber of
atypi cal connective tissue diseases or syndrones
potentially involved as well as nore generalized
conpl aints, such as chronic fatigue and chronic pain
syndrones, which resist definition. Definitions used
for various settlement agreenents are practica

expedi ents but would not be adequate for tria

pur poses. Localized nedical conditions can be caused
by the rupture of a breast inplant, as Hollis
denonstrates, but such conplications will also be
vari ed.

34 Issue (C) raises issues both of tineliness and
adequacy of notice which are likely to vary from



The Fitness

manuf acturer to manufacturer, product to product and
risk to risk.

35 Thus the three Bendal|l/Dante issues inevitably wll
di ssolve into a variety of nore specific questions.
The answer to each of the questions nmay be of
significance to sone nenbers of the class but not to
all. Wth one exception, the 18 questions submtted by
plaintiff's counsel as an alternative to the
Bendal | / Dante questions also fail the test of

commonal ity. The exception is the sanme issue which
plaintiff's counsel submitted should be added to the
Bendal | / Dante i ssues, were | to certify them That is,
"Are breast inplants fit for their intended purpose?"

| ssue

36 The plaintiff's case is that breast inplants are unfit
because of their rate of failure, the association of
silicone with connective tissue disease, and |l ocalised
conplications. It also has been alleged that breast inplants
may be a factor in breast cancer, either as a cause of
cancer or as an inpedi nent to manmography thereby
interfering with the tinely diagnosis of breast cancer
Cancer was not stressed in the certification proceedings,
and nost of the attention was directed to the other

cat egori es.

37 It is alleged that breast inplants were not properly
tested before they were marketed and the variety of health
ri sks they present to wonen renmai ned undetected or were

i gnored. Breast inplants did not receive any regul atory
eval uation or approval in Canada or the United States.

38 On the plaintiff's theory, all wonmen with inplants face
an unreasonabl e risk of harm The question which troubles

t housands of wonen who have silicone gel breast inplants is
- Are ny inplants safe? That question extends to the whole
range of nodels of silicone gel breast inplants distributed
by the vari ous manufacturers.

39 This theory goes far beyond the underpinni ngs of
liability in Hollis where, following the plaintiff's
unfortunate experience with her first inplants, the evidence
di scl osed that she was re-inplanted with a | ater nodel of
silicone gel filled Dow Corning inplants about which there
were no conplaints. Fitness is not a question that Hollis
addr essed conprehensi vely because that case went forward on
limted evidence. The appellate courts rejected the tria
judge's concl usion of negligent manufacture on the ground
that he nisapprehended certain evidence of the relationship
bet ween two nodel s of breast inplants manufactured by Dow
Corning. Neither appellate court explored the issues of
negli gent manufacture or fitness for the purpose beyond that
limted context.

40 Plaintiff's counsel want to attack the fitness of both
silicone gel and saline inplants. Notw thstanding that



saline breast inplants contain a silicone in the inplant
shell, | amnot satisfied that the issues of fitness are
common to both silicone gel and saline inplants. The
chal l enge of addressing the fitness of silicone gel breast

implants as a generic issue will be sufficiently fornidable
wi t hout conplicating it further by adding saline inplants.
Sal i ne breast inplants are still being routinely inplanted

into patients. Neither Health and Wel fare Canada nor the
Food and Drug Administration in the United States have

i mposed noratoriuns on saline inplants as they have for
silicone gel inplants. | amnot aware of any class action
certification in any other jurisdiction involving saline
i mpl ants. The common issue should be linmted to breast

i mpl ants contai ning silicone gel

41 | am satisfied that the question: Are silicone gel breast
i mpl ants reasonably fit for their intended purpose? - raises
a threshold i ssue which is commopn to all intended nenmbers of
the class who have been inplanted with silicone gel breast
implants and to the several manufacturers of such inplants.
If the plaintiff succeeds on this issue, then it noves the
class a long way to a finding of liability. Quantum of
damages woul d still have to be individually assessed but s.
7(a) of the Act makes clear that individual assessnent of
danmages is not a barrier to certification

42 The common issue of fitness would require that silicone
gel breast inplants would have to be considered generically
as a group, ignoring differences anong the particul ar nodels
of the various manufacturers. In practical terns, the
plaintiff would be required to establish unfitness against
the nmodel of silicone gel breast inplant which has the
strongest claimto fitness. Only as against that standard
could the issue be said to be conmon to all manufacturers
and all nodels. Warnings of risk would be irrelevant if no
silicone gel filled breast inplants should have been

manuf actured and distributed, and liability would attach to
the unfit product.

43 To a degree, the conmon issue will raise the same nedi ca
probl ens of causation and definition that are contained in
nore specific questions | have rejected. However, the issue
will be raised in the context of an assessnent of the
overall risk, presumably through expert opinion. This should
permt sone appraisal of the incidence and severity of

atypi cal conditions which may be caused by the silicones

i nvol ved wi thout requiring precise definition of atypica
conditions. Essentially it is the sane risk assessnent that
a manufacturer ought to undertake before putting the product
on the market. The difficulties inherent in the assessnent
of risk are not an excuse for declining to make such an
assessnent .

[ emphasi s added]



[13] During the five-day hearing before M. Justice Mackenzie, counse
addressed the three Bendal | / Dante questi ons which the respondent relied upon
for certification in her notice of notion, and the 18 further issues provided
to the court, on a list the second day. Included anong them as M. Justice
Mackenzie noted in the portion of his reasons quoted above, was the question
"[a]re breast inplants fit for their intended purpose?”

[14] There can be no doubt that the appellants were given anple opportunity to
persuade the court why that question was not conmon to a class and why its
resolution by a class proceeding was not the preferable procedure. Obviously,
M. Justice Mackenzie was not persuaded by their subnmissions that this
guestion was not a comon one. Just as he was not persuaded by the respondent
that the first three questions, or any other fromtheir further |ist of 18,
were common to all nenbers of the proposed class. This does not nean he did
not hear the submissions, only that he rejected them

[15] Evidently his analysis of the evidence and submi ssions led himto
conclude that a question about the fitness of silicone gel inplants would
resolve a material issue of fact, thus enabling the litigation to be advanced,
and therefore should be tried at a common trial. He appeared to be concerned
wi th whet her the respondent would be content with a certification order based
only on the question of fitness: are any of the silicone gel breast inplants
wi th which nenbers of the class have been inplanted reasonably fit for their

i ntended purpose? At a further brief hearing, he ascertained that the
respondent would accept a certification based only on that issue. He did not
permt any further subm ssions by the parti es.

[16] The appellants wanted to advance an argunment based on s. 25(d) of the

Cl ass Proceeding Act that the result of the common issue nust be capabl e of
extrapolation to all defendants and that this was not the case with the
gquestion the trial judge was proposing to certify. Section 25(d) nmandates that
an order nmde in respect of a judgnent on commobn issues nust "specify the
relief granted." The order of Mackenzie J. was specific that no relief need be
granted. The appellants submit that Mackenzie J. failed to consider this
submi ssi on.

[17] Instead, the appellants submt Mackenzie J. was addressing a different
submi ssi on about a different question (Are breast inplants fit for their
i ntended purpose?) at paras. 46 and 47 of his reasons:

46 M. Berardi no contended that a commopn issue can only neet
the test of a "commn issue" required by s. 4(1)(c) if it is
deternminative of liability, or provides a ground for sone
relief. The common issue under consideration in this case
woul d fail such a test because a finding that silicone
inmplants were unfit would still |eave open the question of
whet her the manufacturer was careless in failing to
appreciate the risk or adequately test the inplants before
they were narketed. The evidence and concl usion could vary
from manufacturer to manufacturer, nodel to nodel, and tinme
to tinme. Thus an answer favourable to the plaintiff would
not | ead automatically to relief.

47 The Act defines conmon issues. Section 1 states:
"conmon i ssues" nmeans

[1] commpn but not necessarily identical issues of fact, or



[2] commpn but not necessarily identical issues of |law that arise from common
but not necessarily identical facts;

Under this definition the common issue need only be an issue
of fact. Presumably such a factual issue should involve a
material fact in the case in order for the finding to
advance the proceedings. In addition, the finding would be
bi ndi ng on all nenbers of the class and other parties to the
case. But there is nothing in the definition that requires
that a common issue of fact be sufficient in itself to
support relief, and such a restrictive view of "common

i ssue" could underni ne the needed flexibility of class
action proceedings. No class action case was cited to ne in
support of M. Berardino's subm ssion. | amsatisfied that
the conmon issue set out above neets the test of a conmon

i ssue as defined in the Act.

[18] The appellants submit that in light of the refusal of M. Justice
Mackenzi e to hear subnissions on the proposed single issue, this Court should
consider ab initio whether the commopn issue is, in fact, a proper common

i ssue, and whether a class proceeding is the preferable manner for resolving
the conmon issue without according deference to the exercise by the chanbers
judge of his discretion under the Cl ass Proceedi ng Act.

[19] | would not so expand this court's review of the order in this case; | am
not persuaded the appellants were denied fair process. Had | been persuaded
that the matter of preferability should be considered anew, | would have
returned it to the trial court. | reach this conclusion because a
certification order is interlocutory and concerns case nmanagenment, a task for
which this court, as a court of error, is ill-equipped, either in authority or

experience.

[20] In the discussion before us and in the authorities as to what constitutes
a conmon issue there appears to be sonme confoundi ng of the question of whether
a common i ssue of fact exists with the question of the significance of that
conmon issue to the cause of action as a whole. This confusion seens to have
devel oped fromthe well-accepted view that to be a "comon issue" an issue of
fact or | aw need not be one that is determnative of liability, but one that
will "nove the litigation forward." Such a determination should be relatively
straight-forward. | think it would be rare for plaintiffs to state a question
for consideration as a common issue that did not nove the litigation forward
in alegally material way.

[21] The appellants ask us to consider the discussion of common issues in
Rosedal e Mbtors Inc. v. Petro-Canada Inc. (1998), 42 OR (3d) 776 at 785
(Ont.Ct. GD.). Sharpe J. (then of the trial court) noted the inportance of
keeping in mnd the cause of action as a whole and cautioned agai nst getting
lost in the details of determ ning what would nove the litigation forward. He
fornmul ated a question the appellants ask this court to consider in determnning
whet her the respondent has established the existence of a common issue at 785

Can it be said, in the context of the other issues and the
cause of action as a whole, that the determination of the

proposed common issue will actually decide and di spose of

one aspect of the case that will nove the litigation

f orward?



[22] M. Justice Cunming wote to simlar effect at para. 53 in Canpbell,
supra

[ 7] When exanining the existence of commpn issues it is inportant to
understand that the comon issues do not have to be issues which are
determinative of liability; they need only be issues of fact or |aw that nove
the litigation forward. The resolution of a common issue does not have to be,
in and of itself, sufficient to support relief. To require every conmon issue
to be determinative of liability for every plaintiff and every defendant woul d
make cl ass proceedings with nore than one defendant virtually inpossible

[23] | would have thought that the word "issue" sinply neant a point in
guestion, a point affirmed by the plaintiff and denied by the defendant. If
the point of fact or law is necessary to the successful prosecution of the
cause of action (or in sone circunstances to its defence), then its resol ution
will inevitably nove the litigation forward. The degree of materiality and the
i nterplay anong the various comon and individual issues is a matter for

consi deration under s.4(1)(d) and thus s. 4(2), not a matter for consideration
under s. 4(1)(c).

[24] More inportant to a determ nation of conmon issues is the requirenent
that they be "commopn" but not necessarily "identical." In the context of the
Act, "conmmpn" neans that the resolution of the point in question nust be
applicable to all who are to be bound by it. | agree with the appellants that
to be applicable to all parties, the answer to the question nust, at |east, be
capabl e of extrapolation to each nenber of the class or subclass on whose
behal f the trial of the commn issue is certified for trial by a class
proceedi ng. As the appellants note, this requirenent will, of necessity,
require that the answer be capable of extrapolation to all defendants who will
be bound by it. This is the requirenent the appellants argue that the case
managenent judge overl ooked in determ ning the common issue: are silicone ge
breast inplants reasonably fit for their intended purpose?

[25] In my view, this court is not limted inits consideration of this ground
of appeal by concerns of deference to an exercise of discretion

[26] M. Justice Mackenzie noted at 647 in R (L.) v. British Colunbia (1999),
180 D.L.R (4'") 639 (B.C.C.A), that plaintiffs are "entitled to restrict the
grounds of negligence they wish to advance to neke the case nore anenable to
cl ass proceedings if they choose." The provision for nulti-staged proceedi ngs
in the Class Proceeding Act is a persuasive indicator that a representative
plaintiff is entitled to restrict the common issues to be considered for
certification to one legally operative question. (I note in passing that

not hing turns on the use of the plural "issues" in the Act. To suggest
otherwise would lead to silly argunments about irrel evancies. Mst issues are
nulti-faceted.)

[27] The respondent accepted the restriction of her application to one conmon
i ssue. She is persuaded that the threshold across which she nust travel in
order to establish the liability in negligence of any defendant is to prove on
a bal ance of probabilities that silicone breast inplants as a generic group

are defective, i.e. unfit for use in a human body, whether filled with a
saline solution or silicone gel. Inplicit in the subm ssion that this is a
common issue is the viewthat failure to establish generic unfitness will nean

the end of the class action and the foreclosure fromfurther suit of al
menbers of the class. However, explicitly, the respondent states only that
proof of fitness will term nate the class action



[28] The practical difficulty with her subnission is that the evidence pl aced
before the chanbers judge suggests the answer to this question is unlikely to
be controversial at some |evel of generality. The introduction of any foreign
material into a human body produces sone risk of harm and the risk of rupture
exacerbates that inherent risk. Al appellants provided warnings of risks of

| ocalized injury and have done so in one formor another since at |east 1975
The uni form concl usion of three published reports proferred by Baxter
Heal t hcare, as new evidence on this appeal, is that nore nmust be | earned about
the specific conplications arising fromeach of the nodels. They recomend
that m ni nrum standards be set for advice to potential custonmers about breast

i mpl ants so that potential recipients can nake a rational choice fully aware
of the risks that inhere in each nodel as best science can identify them

[29] To the extent an outconme can be predicted on the basis of the evidence
before the case nmanagenent judge, there seens to be little nerit in the

all egation that silicone breast inplants, whether filled with silicone or
saline, are associated in any way with system ¢ di sease, whether classic or
atypical: In re Breast Inplant Litigation, 11 F. Supp. 2d 1217 (D. Col 0. 1998).
M. Justice Mackenzie did not have the advantage of Judge Sparr's carefu

anal ysis on a Daubert notion [Daubert v. Merrell Dow Pharmaceuticals Inc., 509
US 579, 125 L.Ed.2d 469, 113 S.Ct. 2786 (1993)] of the available scientific
evi dence when he made the certification order in this case. However, it is
likely he had that potential outcone very nuch in nind

[30] Realistically, on the compn issue stated by the case managenent judge,
the issue of fact is likely to be whether the rate of failure and the extent
of localized conplications are such that silicone gel-filled breast inplants
shoul d not have been manufactured or distributed. One potential result is that
manageabl e ri sks inhere in all such breast inplants. In that event, the risk
assessnment nmay devolve into separate proceedi ngs for further subclasses where
the nature and extent of each individual defendant's duty can be determ ned,
as the case managenent judge recogni zed

[31] It is difficult to assess the probability of that happening on the

evi dence. | was unable to find any useful evidence in the materials to suggest
the nature or extent of the risks inherent in all breast inplants or that the
know edge of such risks may have varied overtine with nmodels and with

manuf acturers. There is, however, sone evidence that manufacturers shared a
common know edge base and relied on the same scientific studies reported in
the nedical literature in their product devel opnent and narketing

[32] The new evi dence Baxter Healthcare asks this court to consider, for the
nost part confirns the inpression one gets fromthe evidence before M.
Justice Mackenzie. | would admit that evidence in the absence of any serious
obj ection by the respondent. It consists of three public reports of which
arguably this court could take judicial notice in any event: Silicone Ge
Breast Inplants, the Report of the |Independent Review Group (July 1998)
established by the Chief Medical O ficer of the United Kingdom at the request
of the Mnister of Health; Silicone Breast Inplants in Relation to Connective
Ti ssue Di seases and | munol ogi ¢ Dysfunction, a Report by a National Science
Panel in the Federal Breast Inplant Multi-District Litigation (Decenber 15,
1998); and Safety of Silicone Breast Inplants, Institute of Medicine, Nationa
Acadeny Press, Washington, D.C. (1999).

[33] Liability for the manufacture of a product depends on proof that the
product falls short of what it was reasonable to expect the product to be in
all the circunstances (i.e. the product is defective), or that use of the
product could result in injury (i.e. the product is dangerous and requires a



warning either as to its proper use or to give the custoner the right of an

i nformed choice). What is reasonable to expect of a product and a manufacturer
is largely a question of the assessnment of practically discoverable risks.
This nmeans that the state of the art will be as central to risk assessnent
with regard to breast inplants as many experienced Anerican judges have
considered it to be with regard to asbestos.

[34] At the heart of this appeal is whether the state of the art over nore
than 25 years can be considered generically, such that a risk assessnment with
regard to one nodel of silicone gel-filled breast inplant could fairly bind

t hose who manufactured or purchased other npdels.

[35] As we have seen, the case mmnagenent judge recognized that a risk
assessnment woul d probably require the respondent "to establish unfitness

agai nst the nodel of silicone gel breast inplant which has the strongest claim
to fitness" because "only as against that standard could the issue be said to
be common to all manufacturers and all nodels." This observation and his
refusal to include saline-filled breast inplants in the risk assessnent fl ow
from M. Justice Mackenzie's inference (at para. 32 of his reasons cited
earlier) fromHollis, supra, that there m ght be differences anong nodel s.

That view did not, however, dissuade the case managenent judge fromcertifying
a class proceeding for the resolution of the fitness of silicone gel-filled
devi ces.

[36] In this regard, two comments in the Institute of Medicine report, supra,
are worth noting. Fromthe Preface:

...[Tlhe report of the National Science Panel is a nodel of
the provision to the courts of the best available scientific
advice in a matter in which balanced and inforned scientific
i nformati on and judgnment are essenti al

At 52:

In view of the many manufacturers, major construction types,
varyi ng and changi ng shell el astoner rubber, gel, and
surface characteristics, barrier |ayers, and other |ess
nmeani ngful differences, it is easy to appreciate why there
wer e hundreds of types of inplants. In fact, if dinensions,
shape, and patch and val ve characteristics are added to the
vari abl es, M ddl eton has estimated that as many as 8, 300
different inplants nmight have been avail abl e. Sone of these
can be identified by inplant surface markings, which are
soneti mes radi opaque, or by other characteristics that are
unique to a particular inplant and identifiable either on
expl antation or by techniques such as filmor M

manmogr aphy. Identification can be useful in assessing the
way i nplants m ght behave and has of course been useful in
litigation (Mddleton, 1997, 1998a). Presumably, gel

saline, or other filler, smooth or textured surface, barrier
| ayer or standard el astomer shell, elastoner shel

t hi ckness, physical or chemical characteristics, other

physi cal and chemical gel and gel fluid characteristics and
conpositions, and the presence and concentration of non-
silicone substances (e.g., catalysts or other substances
remai ning in the inplant fromthe manufacturing process),
woul d represent a minimumlist of features that night have
bi omedi cal and health inplications, either |ocal or possibly




system c. Infornmation on the product characteristics

i ntroduced over tinme by various manufacturers and
distributors could help in analyzing these associ ati ons.
This information, often considered in the nature of trade
secrets, is not available in any detail. Even the
information in this chapter was not easy to assenbl e and has
not previously been assenbled in this way.

[37] Wth the light provided by this comment, it is not surprising that a
court mght have difficulty in appreciating the significance of alleged

di fferences in what nost of the material before the chanbers judge treated as
essentially generic breast inplants. The evidence that the appellants provided
to the chanbers judge was |l ess than helpful in this regard. Nevertheless, the
fundanment al proposition they put to us was that there was insufficient

evi dence before the chambers judge to permit himto decide that a resolution
of the fitness issue for one nodel could be extrapolated fairly to others.

[38] In approaching a review of the certification order, |I am m ndful, as was
M. Justice Cumming in Canpbell, supra, that the legislature built flexibility
into the certification criteria. This permits an action to devolve into a
series of splinter proceedings involving one or nore prinmary classes and sub-
classes, and into individually determ ned clains, as the nature of the issues
to be decided requires. | amalso mndful of the stricture of Judge Smith in
Castano v. American Tobacco Conpany 84 F.3d 734 (5'" Cir.1996), at para. 25:

Goi ng beyond the pleadings is necessary, as a court nust
understand the clains, defenses, relevant facts, and
appl i cable substantive law in order to make a neani ngfu
determi nation of the certification issues.

[39] It follows fromthis stricture that a defendant, who fails to provide

evi dence to support its position on a notion for certification, risks facing
an unsatisfactory outcome. In ny view, it is not good enough for a

manuf acturer to say the onus is on the plaintiff; the plaintiff nust establish
that the proposed question is common to all plaintiffs and causally |inked
with all defendants; so, | will keep ny trade secrets and not provide the
court with information explaining how the products supplied to the plaintiffs
may nmaterially differ one fromthe other; and, | will rely on ny statenent



that there are different nodels produced in different years with materia
di fferences.

[40] This is an unacceptable approach to products liability litigation in the
context of a mass tort claim Wen a plaintiff produces epideni ol ogica
studi es that treat products of all defendants as generic, it behooves any
defendant who is of a contrary view to produce evidence supporting its view
As Professor Boodman noted in an article entitled The Mal ai se of Mass Torts,
(1994) 20 Queen's Law J. 213 at 242, nodern nethods of mass production and
distribution often make it difficult or inpossible to identify the exact
source or sources of injury, to link a particular victimto a particular

def endant, and to denonstrate accurately the harnful effects of a defendant's
act other than on the basis of epiden ological studies and statistica
probabilities. Class proceedings were designed with precisely these
uncertainties in mnd

[41] On the basis of the evidence before him the chanbers judge saw fitness
as a generic issue common to all silicone gel breast inplants. Fitness would
advance the litigation because the trial of that issue would nove the
plaintiffs significantly toward establishing liability. I am not persuaded he
erred in so finding

[42] At the risk of oversinplifying a conplex decision-path, | venture to
suggest the first step in every products liability case alleging negligent
desi gn, manufacture, or marketing is the determ nation of whether the product
is defective under ordinary use or, although non-defective, has a propensity
to injure. Some American authorities refer to this step as "genera
causation", whether a product is capable of causing the harmalleged inits
ordi nary use

[43] The second step is the assessnent of the state of the manufacturer's
know edge of the dangerousness of its product to determ ne whether the

manuf acturer's duty was not to manufacture and distribute, or to distribute
only with an appropriate warning. It may be prudent to refer to this as an
assessnent of the state of the art; it may be that a manufacturer did not but
shoul d have known of its product's propensity for harm

[44] In my view, these two steps are the "risk assessnment” M. Justice
Mackenzie permitted to be undertaken as a part of what he saw as a nulti-
st aged proceedi ng.

[45] If the value of the product's use outweighed its propensity to injure
such that distribution with a warning was appropriate, the third step will be
an assessnent of the reasonabl eness of the warning (whether direct or by a

| earned i nternediary) given the state of the art and the extent of the risks
i nherent in the product's use

[46] The final step will be the deternmination of individual causation and
danmages. The difficult question will be whether the individual's know edge of
the risks would have prevented the injury. If the product should not have been
manuf actured or distributed, the determ nation of whether the product caused
the injuries to the individual seeking damages and the assessnent of those
damages will be the last step. At this stage, the risks created by the product
will be used to deternine whether a defendant caused the alleged injury to an
i ndividual plaintiff. They may al so be used in the determination of the date
of discoverability for the purposes of any limtation defence, and for the
allocation of fault, if that beconmes necessary.



[47] | arrive at this analytic approach from Donoghue v. Stevenson [1932] A C
562 (H. L.) at 580; Grant v. Australian Knitting MIIls Ltd., [1936] A C. 85;
Phillips v. Ford Motor Co. (1970), 12 D.L.R (3d) 28, [new trial ordered for
other reasons, [1971] 2 OR 637 (C. A)]; Lanbert v. Lastoplex Chemnicals Ltd.
[1972] S.C.R 569; Nicholson v. John Deere Ltd. (1986), 34 D.L.R (4th) 542 at
549 (Ont. H.C.J.), (appeal dismssed (1989), 57 D.L.R (4th) 639 (C. A)); and
Hollis v. Birch, [1995] 4 S.C. R 634.

[48] As must be apparent fromthis discussion, | agree with the case
management judge that the issue of fitness is common to all nenbers of the two
subcl asses that he described. The resolution of this issue will nove the
litigation forward, in the sense that it will determ ne a point of fact
necessary to the cause of action, and the answer will be capable of
extrapolation to all menbers of the class. The evidence which the case
managenent judge adverted to in his reasons supports his conclusion that the
fitness issue is not conmon to both silicone gel filled and saline filled

i mpl ants. Thus, | would not vary the question to include the latter type of
devi ce

Pr ef er abl e Procedure

[49] | am not persuaded the case nmmnagenent judge erred when he determnined the
ri sk assessnent could fairly and efficiently be undertaken in a single
proceeding at the first stage of a multi-stage proceeding

[50] The utility of such an undertaking in a product liability action can be
seen by conparing the course of the trial in Palnmer v. Nova Scotia Forest

I ndustries (1983), 2 D.L.R (4th) 397 (N.S.S.C.(T.D.)) with that in Privest
Properties Ltd. v. Foundation Co. of Canada (1995), 11 B.C.L.R (3d) 1 (S.C)
(Drost J.), aff'd (1997), 31 B.C.L.R (3d) 114 (C.A). In Palmer, supra, M.
Justice Nunn was called upon to deci de whether spraying with certain

her bi ci des woul d cause danmage to health and, thus, be a nuisance. He di sm ssed
the action for want of proof that herbicides in the concentrations proposed
posed a health hazard, commenting at 505

To my mind, after hearing all the evidence and readi ng al
the exhibits, there is no doubt that the wei ght of current
responsi bl e scientific opinion does not support the

all egations of the plaintiffs.

[51] In finding no risk proven, M. Justice Nunn was able to dispose of the
litigation by taking evidence from 49 wi tnesses over 21 days, hearing two days
of oral argument, and receiving further witten briefs. At 497 he noted

The whole trial took on the aura of a scientific inquiry as
to whether the world should be exposed to di oxins.
Scientists fromall over North Anerica, as well as from
Sweden were called and testified. Scientific reports and
studies fromscientists the world over were filed as part of
the evi dence

As to the wider issues relating to the dioxin issue, it
hardly seens necessary to state that a court of lawis no



forumfor the determ nation of natters of science. Those are
for science to deternmine, as facts, follow ng the
traditionally accepted nethods of scientific inquiry. A
subst ance neither does nor does not create a risk to health
by court decree and it would be fool hardy for a court to
enter such an inquiry. If science itself is not certain, a
court cannot resolve the conflict and make the thing
certain.

Essentially a court is engaged in the resolution of private
di sputes between parties and in the process follows certain
time-honoured and wel | -established procedures and applies
equal ly well-established principles of |law, varying and
altering themto adjust to an ever-changi ng society. Part of
the process is the determ nation of facts and another part
the application of the law to those facts, once determ ned,
and designing the renedy. As to the occurrence of events,
the court is concerned with "probability" and not with
"possibility."

[52] The trial in Privest required 128 days during a two year period. The
plaintiffs clainmed danages suffered as a result of the renoval and repl acenent
of an asbestos-containing fireproofing agent (MK-3) required by the order of
the British Colunbia Wrkers' Conpensation Board. They alleged that the
renoval was necessary because MK-3 was an inherently dangerous product that
caused physical damage to property and endangered the health and safety of the
bui I di ng workers and occupants by its release into the atnosphere through

nat ural breakdown and, particularly, when it was disturbed by repairs and
renovations. In support of their position, they proffered the ruling of the
Wor kers' Conpensation Board. Drost J. preferred the defendant's expert

evi dence that there was no scientific proof that working with or around the
substance in place would create a neasurable risk of harm It is unlikely the
i ssue of inherent dangerousness al one woul d have required such a long trial
Much of the trial dealt with other issues.

[53] It is not enough, however, that a comon issue be capable of fair and
efficient resolution by a class proceeding. A class proceedi ng nust be the
preferabl e procedure having regard to "all relevant matters" including the
statutory criteria set out in s. 4(2) of the Cl ass Proceedi ng Act.

[54] The case mmnagenent judge acknow edged that issues of causation
allocation of fault, linmtation defences, and damages would remain for
decision following the trial of the commpn issue. Neverthel ess, he concl uded
the general fitness of silicone inplants was an overriding issue; there were
no other nmeans for the resolution of the clains of those wonen with npdest
clains; and, that greater difficulties would be experienced in adm nistering
separate proceedi ngs. The appellants disagree with all these concl usions.

[55] They submit the case managenent judge did not undertake the "scrupul ous
and effective screening” required "so that in the quest for cost effectiveness
one does not sacrifice the ultimate goal of a just determ nation between the
parties on the altar of expediency." In their view, a proper consideration of
the statutory screening criteria in this case can lead only to the concl usion
that none of the policy goals of the Class Proceeding Act woul d be achi eved by
the certification order nade in this case. At the root of their submission is



the view that the severance of the issue of general causation fromindividua
causation is unfair to them

[56] Appellants' counsel would agree with Professor Boodman's view, supra, at
216, that "causation is an inportant nexus between the substantive and
procedural domains of mass tort litigation," which is not yet properly
recognized. It is difficult to challenge the prenise that a consideration of
causation nust be central to procedural screening criteria for class
proceedi ngs founded in negligence. However, where Professor Boodman argues
that considerations of causation allow class actions to be certified to permit
a focus on general causation (whether a product is safe for ordinary use by a
reasonabl e person when properly installed), the appellants argue that

consi derations of causation should preclude class actions where individua
causation (whether the product caused injury to a plaintiff) is central to the
resol ution of individual clains.

[57] | agree with the case managenent judge that general causation is
fundanental to this case. If silicone breast inplants are not proven capable
of causing the harmalleged, the litigation will end as it did in Pal ner and

Privest. As | noted earlier, the respondent seeks to establish the dubious
proposition that silicone breast inplants cause atypical system c di sease. She
al so seeks to prove that silicone breast inplants (both silicone-gel filled
and saline-filled) rupture so often, cause |ocalized conplications so often,
and cause di sease so often that they are generically so risky to health that
no breast inplant should ever have been put on the nmarket.

[58] The determination of the risks inherent in silicone gel breast inplants,
if any, and of whether those risks outweigh the social utility of inplants, is
the first step in determ ning whet her any nmanufacturer is negligent. The
assessnent of the manufacturers' know edge, based on the state of the art of
those risks over tine or of a variation of the risks fromnodel to nodel, is
not necessary to that factual determination. Only if the respondent is able to
prove that silicone breast inplants are capable of causing the harm all eged
does the state of any manufacturer's know edge of the risks of causing that
harm beconme nateri al

[59] As | also noted earlier, the know edge base appears to have been largely
conmon to all manufacturers. If that is so, even the assessnent of the

manuf acturers' know edge may not require separate proceedi ngs for each

manuf acturer to determine the nature and extent of its duty.

[60] Only if and when the duty to warn falls to be considered, will it be
likely that further subclasses will be required. In her anmended statement of
claim the respondent particularized the appellants' negligence to include (at
37):

179.1)failing to warn the Plaintiff and/or her physicians of
the likelihood that such inplants could rupture or bl eed;
the conplications attendant upon rupture or bl eed and
failing to warn about the inherent dangers fromthe toxic
effects of silicone or polyurethane ..

[61]] On this issue, the appeal is about whether the chanbers judge went beyond
the reasonable limts of a case managenent judge's discretion when he deci ded
it was appropriate to pernit a binding general risk assessnent to be done at
the level of what is generic to all silicone gel-filled breast inplants,



wi thout regard to alleged material differences anbng nodels not specifically
described in evidence proffered by the manufacturers.

[62] The risk assessnent has three aspects: (1) what are the risks created by
the product? (2) are they capable of causing any of the injuries alleged? (3)
do they outweigh any social utility the product nmay have? |f the answer to (1)
is "none" or to (2) "no", the product is not established to be unfit, or
defective and the litigation will end. If, as seens nore |ikely, sone risks
are proven capabl e of causing sone injuries, the trial judge will then proceed
to the third question and detern ne whether those risks make the product so
dangerous that it should not have been produced and sold. It may be that he

will determne that it could be sold with a suitable warning. He m ght even be
able to deternm ne the nature and extent of that warning. What the trial judge
will not be able to do at this stage is deternmine either the nature or extent

of any manufacturer's duty or breach of duty. The deternination of negligence
nust await the outcone of a trial where the nmanufacturers can put forward

evi dence of the state of their know edge (actual or inputed) of the risks the
trial judge found at the conmon issue trial

[63] Viewed fromthis perspective, | cannot see any reason for interfering
with the case managenment judge's order. The policy goals underlying the Cl ass
Proceedi ng Act are efficiency, access to the courts, and nodification of the
behavi our of wrongdoers. Al will be served by the prelinmnary determ nation
of whether breast inplants carry inherent danger and, if so, what the risks
are. Individual issues of proxinmte causation, date of discoverability,

all ocation of fault, and danmges are inportant but they are consequential to a
finding of the risks inherent in breast inplants. No persuasive reason was put
forward for requiring that those individual issues be determned in the sane
proceedi ng as the nature and extent of the risks. Their resolution will be
made easier by the resolution of the commpn issue

[ 64] Considerations of efficiency and fairness to all parties underlie the
statutory criteria for certification as a class proceeding. | amnot persuaded
of any unfairness to the appellants or any of the manufacturers in having to
respond to allegations their products carry dangers to consunmers or in the
identification of those dangers before the plaintiffs are called upon to
establish the nature and extent of a defendant's duty, to neet a limtation
defence, and to prove proxi mate cause or the extent of their damages. The
possibility that sone clainms may be barred by a limtations period or that
others may require the consideration of negligence by the plaintiffs or third
parties, is not a reason to refuse certification of the commopn issue. It is
equal |y possible that the determ nation of the conmon issue will reduce the
nunber of active claimants as well as the size of sone clains.

[65] | would have thought that the proposed risk assessnent is precisely the
sort of exam nation nanufacturers undertake on a continuing basis, given that
they are designing, meking, and selling products that are to be inserted in a
human body. The task facing themat this first stage of the proceedi ng should
require little nore than nmaking available to the court the information on
which they rely to make manufacturing and marketing decisions. If materia

di fferences anong the nodel s beconme evident during the course of preparation
for a conmon trial, a defendant may apply for a variation of the certification
order to create a separate subclass for itself or for decertification

[66] However, from an individual plaintiff's perspective, a class proceedi ng
is probably the only way she m ght have a chance to press her claim
effectively. The cost of a risk assessnment in resources of tinme and nobney
woul d burden even the plaintiff with extrenely serious injuries. For those



with nore nodest clains the cost would be prohibitive. This may be the reason
that despite the willingness of many plaintiffs to join in a class action,
counsel advised only three individual actions have been started in British
Col unbi a.

[67] As with pacenmkers in Nantais v. Telectronics Proprietary (Canada) Ltd.
(1995), 25 OR (3d) 331 (Gen.Div.), leave to appeal denied (1995), 40 C.P.C
(3d) 263 (Ont. Div. Court), and (1996), 7 C.P.C. (4th) 206 (Ont.C. A), toilet
tanks in Chace v. Crane Canada Inc., (1997), 44 B.C.L.R (3d) 264 (C.A), and
heati ng panels in Canpbell, supra, this case about breast inplants seens
ideally suited for resolution by a class action, in a nulti-staged proceeding,
with trials of both common and individual issues.

[ 68] Baxter Healthcare suggest that individual actions, actively case managed
by one judge on the American nodel, would be nore appropriate than a cl ass
proceedi ng. O her counsel suggested individual cases with an appropriate test
case woul d be preferable. These are judgenent calls where this court's
deference to the case managenent judges should be at its highest. | would
affirmthe certification order

The Juri sdictional |ssue

[69] Jurisdiction involves two concepts: jurisdiction sinpliciter and forum
(non) conveniens. The first is a question of |law, the second involves an
exerci se of discretion. The appellants allege that the case nanagenent judge
erred in | aw when he included in both the resident and non-resident classes,
worren whose clains |ack a real and substantial connection with British

Col unmbia. The well-settled test for jurisdiction sinpliciter requires such a
connection between the forum and either the defendant or the subject-matter of
the litigation. The appellants do not suggest that British Colunbia is an

i nconveni ent forum or that another forumis nore appropriate.

[ 70] The respondent accepts that many of the non-resident class and sone of
the resident class cannot establish jurisdiction sinpliciter under a strict
application of the real and substantial connection test. She asks this court
to relax the traditional approach to claims to jurisdiction, so that the
benefits of a class action may be nade available to all Canadi an residents

wi shing to have their clains against the appellants resolved in this province
The Attorney-General would have this court restate the test for jurisdiction
in class proceedings as a real and substantial connection with the litigation
al ready before the Court.

[71] The only direct connection of any appellant with British Colunbia is the
sale of a breast inplant to women who were inplanted in British Colunbia. The
appel | ants acknow edge jurisdiction on that basis no nmatter where a clai nant
resides. It appears they did not dispute the Supreme Court's jurisdiction to
adj udi cate the clains of residents before M. Justice Mackenzie. | agree with
the respondent that this ground of appeal nust fail as regards them because
the courts of this province are justified in asserting jurisdiction over
residents' clains under the principles laid down in Mdrran v. Pyle, [1975] 1
S.C R 393

[72] The issue regarding non-residents wi thout a direct connection to this
province is nore difficult to resol ve.

[73] The respondent is of the view that an extension to these non-residents is
explicitly permtted by s. 16(2) of the Class Proceedi ngs Act:



16(2). ..., a person who is not a resident of British
Colunmbia nmay, ... opt into that class proceeding if the
person woul d be, but for not being a resident of British
Col unbi a, a nenber of the class involved in the class
proceedi ng

One way of expressing the issue on this aspect of the appeal is to ask whether
the procedural mechani sm of the Class Proceeding Act pernits the Supreme Court
to take jurisdiction it would not otherw se be enpowered to exercise. The
respondent considers that it does and that, in the absence of a challenge to
the constitutionality of s. 16(2), this ground of appeal nust fail

[74] The authorities and literature to which we were referred do not address
the application of s. 16(2). However, it is expressed in the sanme terns as
those reconmended in 1996 by the Uniform Law Conference of Canada in its

Uni form Cl ass Proceedi ngs Act, s. 16(2). The latter has been the subject of
some comment insofar as the Legislatures have chosen opting in over opting
out. Opting in is seen as having the advantage of "indicating that the non-
resident accepts the jurisdiction of the court such that they would be
precluded by the doctrine of res judicata fromlater suing or benefitting from
a suit brought in another jurisdiction." The equivalent Ontario statute does
not nention residency. However, Ontario courts have devel oped the concept of a
"national' class purporting to bind both resident and non-resi dent nenbers who
have been given reasonable notice of the proceeding and have not opted out:
Nantais v. Telectronics Proprietary (Canada) Ltd., supra. In refusing | eave to
appeal, Zuber J. commented at 206 that the effect of an order "remmins to be
seen”, and that the "law of res judicata nay have to adapt itself to the class
proceedi ng concept." He did not undertake that analysis nor has any court

bef ore or since.

[ 75] The appellants accept on the plain wording of the provision that a non-
resi dent whose claimcan neet the requirenents of jurisdiction sinpliciter is
entitled to opt in to the proceedi ng because that person would be a nenber of
the class if she were a resident of British Colunbia. Thus, a Newfoundl and
resident inplanted in British Colunbia could opt into this class proceedi ng
This interpretation gives effect to the inclusion in s. 16(2) of the words
“... if the person would be, but for not being a resident of British Colunbia,
a menber of the class..."” and a purpose to the provision. The respondent takes
the view that s. 16(2) is unnecessary for that purpose; a subclass of non-
residents with clains with a real and substantial connection to British

Col unbi a could be created without it, as Caromv. Bre-X Mnerals Ltd. (1999),
43 OR (3d) 441 (Gen. Div.) illustrates. Thus, the respondent argues, the
Legi sl ature nmust have intended to "all ow an extra-provincial subclass to be
created for people who would not otherwi se be allowed to participate in the
British Colunbia forum"”

[ 76] Moreover, the respondent submits, the concept of a real and substantia
connection shoul d be understood in the context of the procedural innovation to
permit nass tort clainms by way of class action. In her view, the relevant
factors will differ when the wong alleged is the sale of a defective product
to thousands of nobile claimnts rather than of one carel essly produced
product to a single purchaser

[77] Finally, and in any event, the respondent subnits, a decision on whether
the court has jurisdiction over an individual class nmenber's claimcan await a
chal | enge by a defendant in an individual trial. If unchallenged, a wonman who



opts into a class is likely to be estopped fromsuing again in her own or
anot her forum

[78] M. Justice Mackenzie remarked at paras. 10 and 11 of his Reasons that
the Class Proceeding Act is procedural in nature and neither seeks to extend
the jurisdiction of British Colunbia courts beyond its constitutionally
recognized limts, nor to define those limts. He acknow edged that the court
woul d not have jurisdiction over the non-resident clains aside fromthe cl ass
proceedi ng but concluded that the British Colunmbia court does have
jurisdiction sinpliciter on the subject matter of the action. At para. 16, he
posed a question to hinself:

Ni t suko, supra, and Con Pro, supra, clearly state that this
court has no jurisdiction over non-resident clains standing
al one. However, those decisions do not address the problem
of mass tort clains spreading across provincial |ines which
rai se the sane issue of liability. The comopn issue in this
case has already been defined: "Are silicone gel breast

i mpl ants reasonably fit for their intended purpose?" Does
that common liability issue establish a 'real and
substantial connection' sufficient to found jurisdiction
over clainms otherwi se beyond this court's jurisdiction?

At para. 18, he answered the question

It is that common issue which establishes the real and
substanti al connection necessary for jurisdiction

[79] In reaching that conclusion, he had regard for the concerns expressed in
Anchem Products Inc. v. British Colunbia (Wrkers Conpensation Board), [1993]
1 S.C.R 897 by Sopinka J. at 911-912

Wth the increase in free trade and the rapid growth of

mul ti-national corporations it has beconme nore difficult to
identify one clearly appropriate forumfor this type of
litigation. The defendant may not be identified with only
one jurisdiction. Mreover, there are frequently nultiple
def endants carrying on business in a nunber of jurisdictions
and distributing their product or services world wi de. As
well, the plaintiffs may be a large class residing in
different jurisdictions. It is often difficult to pinpoint
the place where the transaction giving rise to the action

t ook place. Frequently, there is no single forumthat is
clearly the nobst convenient or appropriate for the trial of
the action but rather several which are equally suitable
alternatives.

[80] Simlar considerations noved M. Justice La Forest to comment in Tol of son
v. Jensen, [1994] 3 S.C.R 1022 at 1048-49

As Morguard and Hunt also indicate, the courts in the

various states will, in certain circunstances, exercise
jurisdiction over matters that mmy have originated in other
states. And that will be so as well where a particul ar

transaction may not be limted to a single jurisdiction



Consequently, individuals need not in enforcing a |l ega
right be tied to the courts of the jurisdiction where the
right arose, but nay choose one to neet their convenience
This fosters nmobility and a world econony.

and at 1049

In Canada, a court may exercise jurisdiction only if it

has a "real and substantial connection" (a termnot yet
fully defined) with the subject matter of the litigation

[81] This adaptation of the lawto the reality of national and internationa
commerce in the interest of conity anpng provinces and nations is a continuing
process, as M. Justice La Forest pointed out in Mrguard |Investnents Ltd. v.
De Savoye, [1990] 3 S.C.R 1077 at 1078. He found gui dance as to the nmanner in
which a court could properly exercise jurisdiction in M. Justice Dickson's
opinion in Mran, supra. At 1106, he wote:

...[Dickson J.] rejected any rigid or mechanical theory for
deternmining the situs of the tort. Rather, he adopted "a
nore flexible, qualitative and quantitative test", posing
the question, as had sone of the English cases there cited,
in terms of whether it was "inherently reasonable” for the
action to be brought in a particular jurisdiction, or

whet her, to adopt another expression, there was a "real and
substanti al connection" between the jurisdiction and the

wr ongdoi ng.

[82] At 1109, he dealt with constitutional concerns this way:

[t]he private international |law rule requiring substantia
connection with the jurisdiction where the action took pl ace
is supported by the constitutional restriction of

| egi slative power "in the province." ... The restriction to
the province would certainly require at |east m ninal

contact with the province, and there is authority for the
view that the contact required by the Constitution for the
purposes of territoriality is the sanme as required by the
rule of private international |aw between sister-provinces.

[83] In Moran, supra, M. Justice Dickson found a real and substantia
connection in the injury caused by the defendant by a flexible application of
the test for the location of a tort. At 409, he fornulated a rul e appropriate
to a case of careless manufacture and explained it as foll ows:

...where a foreign defendant carel essly manufactures a
product in a foreign jurisdiction which enters into the
normal channels of trade and he knows or ought to know both
that as a result of his carel essness a consunmer nay well be
injured and it is reasonably foreseeable that the product
woul d be used or consuned where the plaintiff used or
consuned it, then the forumin which the plaintiff suffered
danmage is entitled to exercise judicial jurisdiction over
that foreign defendant. This rule recogni zes the inportant
interest a state has in injuries suffered by persons within
its territory. It recognizes that the purpose of negligence
as atort is to protect against carelessly inflicted injury
and thus that the predom nating elenent is damage suffered



By tendering his products in the market place directly or

t hrough normal distributive channels, a manufacturer ought
to assune the burden of defending those products wherever
they cause harmas long as the foruminto which the

manuf acturer is taken is one that he reasonably ought to
have had in his contenplati on when he so tendered the goods.
This is particularly true of dangerously defective goods
placed in the interprovincial flow of comrerce.

[84] In my view, this rule is sufficient to justify the inclusion in the
resident class of all wonmen resident in British Columbia who allege they are
suffering harmfromthe use of silicone breast inplants nmanufactured and put
into the flow of conmerce negligently by an appellant. Any manufacturer of
breast inplants would understand that any injury would follow the user in whom
they were inplanted into whatever jurisdiction the user night reside fromtine
to tine.

[85] It might be said that all wonen who suffer injury from breast inplants
may opt into the class proceedi ng because they would all cone within the

| anguage of s. 16(2). But, as M. Justice Mackenzie noted, this procedura
provi sion does not seek to extend the jurisdiction of British Colunbia courts
beyond their constitutionally recognized limts. Rather, it tells a court that
the Legislature accepts, even encourages, a decision to include non-residents
in class proceedings as a matter of public policy. This policy nmakes good
sense. Section 16(2) may preclude the court fromcertifying a national class
on an opting out basis, as was done in Nantais, supra. However, it accords
with requirenments of comty, and with the policy underlying the enactnent of

| egi sl ati on enabling class actions to determine the liability of defendants
for mass injury in one forumto the extent clainmnts may wi sh and fairness to
the defendants nmay pernit.

[86] Jurisdiction sinpliciter is not a rigid concept, capable of determ nation
only by the strict application of rules. The location of a tort has never been
the beginning of the enquiry. Nor is it now It was an exception to the
traditional rules for asserting jurisdiction. In this regard, it is worth
recalling M. Justice Dickson's brief review of the devel opnment of
jurisdictional rules in Mran, supra, at 397. He noted that traditionally
jurisdiction rested upon the "physical power and the ability of the Court to
enforce any judgnent it may render" and thus, normally, on the defendant's
presence in the jurisdiction or on his voluntary subm ssion to the Court's
authority. Yet, he noted, Canadian and English courts also asserted
jurisdiction "in respect of torts conmitted within the territorial linmts of
the Court", whatever the residence of the parties.

[87] The justification for claimng or refusing jurisdiction rests upon the
principles of order and fairness sonetines called comty. Comity, especially
inter-provincial conmity, calls for the nmeshing of the principles of res
judicata, the rules for the recognition and enforcenment of orders, the rules
for the issuance of anti-suit injunctions, and the rules for the assunption of
jurisdiction. Thus do Canadi an courts respect each other's territoria
jurisdiction while ensuring that good sense prevails in the comercial world
In Canada, this nmeshing requires a provincial court to place reasonable
restrictions on its assertion of jurisdiction. A real and substantia
connection is the test of that limt. If this test is net, constitutiona
l[imts will not be breached as M. Justice La Forest explained in Hunt v. T &
N PLC, [1993] 4 S.C.R 289



[88] The decision to refuse certification in Werner v. Saab-Scandia AB, [1980]
C.S. 798 (Que. S.C); aff'd (19 February 1982), Mntreal, 500-09-001005-800
(Que. C.A), nust be viewed in this context. So too, nust Master Bolton's

opi nion in Seguin-Chand v. MAllister [1992] B.C.J. No. 237 (QL.)(B.C.S.C.)
that the continuing suffering of danages in British Col unbia could not found
jurisdiction where the negligence causing the injury and the original injury
occurred outside British Colunbia. If proper regard is to be had for the
principles explained in Hunt, supra, the failure of a non-resident (or
resident) plaintiff to allege that a cause of action arose in British Colunbia
cannot be decisive of jurisdiction sinpliciter

[89] When regard is had to the considerations underlying the inposition of
limts to clains of jurisdiction, |I consider that M. Justice Mackenzi e was
right to find jurisdiction sinpliciter had been established. Mreover, British
Col unbia is an appropriate court for the resolution of the conmon issue. If,
at sone point, an appellant fornms the view that another court is nore
appropriate, whether for the claims as a whole or for sonme of them it can
apply for the appropriate relief under one or nore of the provisions (up to
and including decertification) of the Class Proceedi ng Act designed to ensure
the proceedings are fair to all parties. The powers conferred on the case
managenent and trial judges are such that a |learned internediary defence or a
causation issue specific to one or nore non-residents should be capabl e of
accommodation by way of the certification of a further sub-class or at the

i ndi vi dual determ nation stage. The Cl ass Proceedi ng Act presunmes good will
and cooperation in resolving differences on the part of all parties.

[90] The jurisdictional rules being functional, the values protected by the
real and substantial connection test dictate the factors relevant to its
application. The fundanental values are fairness to the parties and orderly
deci si on-naking. As M. Justice La Forest noted in Hunt v. T & N PLC, supra,
at 325, "the connections relied on under the traditional rules are a good

pl ace to start."” However, broad principles of order and fairness nust prevail
A decision whether a court has jurisdiction nust not depend on a nechanica
application of arigid test.

[91] Sone cases will not require a court to nove beyond the traditional rules.
If a defendant is within the jurisdiction or has submtted to judgnent by
agreenent or attornnment or if a wong has been committed within the
jurisdiction, the test will normally be satisfied. This is the result because
no injustice results froma court taking jurisdiction in such cases and
orderly decision-making within Canada is respected. |If a nore appropriate
forumfromthe defendant's perspective exists for resolution of the dispute,
the court's discretion to decline jurisdiction as a forum non conveni ens nmay
obvi ate the need for any decision about jurisdiction sinpliciter

[92] Where the traditional rules are not adequate to ensure fairness and order
then ot her considerations will become relevant. One such consideration will be
the nature of the subject matter of the action. In this case, the alleged
wrongful acts are defective manufacture or failure to warn. Wen a

manuf acturer puts a product into the marketplace in any province in Canada, it
must be assuned that the manufacturer knows the product may find itself
anywhere in Canada if it is capable of being noved. As | suggested earlier in
these reasons, it is reasonable to infer that a manufacturer of a breast

i mpl ant knows that every purchaser will wear that inplant wherever she
resides, and that if the inplant causes injury then the suffering will occur
wherever she resides, and require treatnment in that |ocation. By the action of
sal e, the manufacturer risks an action in any province. In these

ci rcunstances, there can be no injustice in requiring a manufacturer to submt



to judgnent in any Canadi an province. The concept of forum non conveniens is
avai l able to deal with any individual case where a different forumis
established as nore appropriate. As M. Justice La Forest remarked in the
passage | quoted from Tol of son, supra, in some circunstances individuals need
not be tied to the courts of the jurisdiction where the right arose, but may
choose one to neet their convenience

[93] The existence of a certified class proceeding cannot be ignored when that
action will resolve an issue of fact common to the clains being asserted by
those who seek to join it. As M. Justice Rehnquist noted in Phillips
Petrol eum Co. v. Shutts, 472 U. S. 797 (1985) at paras. 22 and 23

...the class action was an invention of equity to enable it
to proceed to a decree in suits where the nunber of those
interested in the litigation was too great to permt
joinder. The absent parties would be bound by the decree so
|l ong as the nanmed parties adequately represented the absent
class and the prosecution of the litigation was within the
conmon interest.

The nodern class action serves that sane purpose, while also pernitting the
pool i ng of clains otherw se uneconomical to litigate.

[ 94] Submi ssions founded on concern about the scarcity of judicial resources
nust have regard to the |legislative expression of the province's wllingness
to provide a forumfor the resolution of such non-resident clains. Ontario
courts interpret the equivalent Ontario | egislation as encouragi ng the
determination of commpn issues on a national opting out basis by a court with
a real and substantial connection to the action. The Uniform Law Conmi ssi on
reconmends an opting in provision that pernits inclusion of non-resident
clainms if the claimant's residence is the only reason for exclusion

[95] At the very least, the existence of a certified class proceedi ng nust
nean that the connections between the proposed clains and the province nust be
exam ned not only fromthe perspective of the defendants, but also fromthe
perspective of the proposed class of plaintiffs.

[96] In saying this, | do not nean to suggest that a court nay assune
jurisdiction at a plaintiff's request for her conveni ence. Myre than a
plaintiff's choice is required. | do suggest that the existence of a certified
class action nmay be that something nore. It may, depending on the nature of
the cause of action and the certified comon issues, provide a sufficient
connection to justify a claimto jurisdiction. So long as the process is fair
there need be little concern at this stage for the interests of a defendant;
they are well protected by the doctrine of forum non conveniens. The court's
concern is to respect constitutional requirenments. That concern was at the
root of the Suprene Court's decision in Mdrguard, supra, where the distinction
bet ween jurisdiction and conveni ence was drawn clearly for the first tine.

[97] The appellants acknow edge the jurisdiction of British Colunmbia courts to
deternmine the clains of at |east those resident and non-resident class nmenbers

inplanted in British Colunmbia. They are defending the class action. | have
found that the British Colunbia courts have jurisdiction to determ ne the
clainms of all residents. | accept that presence in the jurisdiction for the

pur pose of the defence of one claimdoes not create presence in the
jurisdiction for the purpose of the prosecution of another independent claim
However, | do not accept that proposition as precluding a court fromtaking
account of that presence for the purpose of determ ning whether the existence



of a certified class action with a common issue provides a real and
substanti al connection between the province and the subject natter of the
claimthat a non-resident seeks to have resolved in the same class proceeding

[98] The appellants are manufacturers of an allegedly defective product for
personal use which they market throughout Canada. Such a person nust
anticipate the possibility of being haled into any Canadi an court. The issue
of that product's fitness is common to all purchasers wherever they reside
The Supreme Court has properly accepted jurisdiction over all clains by
purchasers resident in British Columbia. The appellants are defendi ng those
clainms. The Suprene Court has certified an issue conmon to all purchasers for
resolution in a class proceeding. These are conpelling reasons for British
Col unbi a courts to accept jurisdiction. British Colunbia has nore than a
little interest in acconmpdating a national resolution of this dispute.

[99] New types of proceedings require reconsideration of old rules if the
fundanental principles of order and fairness are to be respected. To permt
what the appellants call "piggy backing" in a class proceeding is not to gut
the foundation of conflict of laws principles. Rather, as | have tried to
explain, it is to accombpdate the val ues underlying those principles. To

excl ude those respondents who do not reside in British Colunbia fromthis
action because they have not used the product in British Colunbia would, in
these circunstances, contradict the principles of order and fairness that
underlie the jurisdictional rules. By opting-in the non-resident class nenbers
are accepting that their clains are essentially the sane as those of the
resident class nenbers. To the extent the appellants can establish they are
not, they can be excluded by order of the case managenent or trial judge upon
application. So can a class certified in another province, as the Dow
Settlenment Order in this proceeding illustrates.

[100] For these reasons, | amsatisfied M. Justice Mackenzie was correct to

find that the existence of a commpn issue of fact constituted sufficient
connection to found jurisdiction in this case

[101] It follows fromthese reasons that | would dismnss

the appeal and the cross-appeal

"The Honour abl e Madam Justi ce Huddart"

| AGREE:

"The Honour abl e Madam Justi ce Row es"

| AGREE:



"The Honourabl e Madam Justice Ryan"

Reasons for Judgnment of the Honourable M. Justice Finch

[102] The defendants appeal against certification by a chanmbers judge in an
action under the Class Proceedings Act, R S.B.C. 1996, c.50 of the follow ng
"conmon issue":

Are silicone gel breast inplants reasonably fit for their
i nt ended pur pose?

[103] The defendants say the issue is not a proper commpn issue as
contenplated by the Act, and that a class proceeding is not the "preferable
procedure” for the fair and efficient resolution of the commopn issue as
defined. The defendants al so say the | earned chanbers judge erred in defining
resident and extra-provincial sub-classes as including the clains of persons
over which the B.C. Suprene Court has no jurisdiction

[104] | have concluded that the defendants' appeal should succeed on the first
two issues, and that it is not therefore necessary to address the
jurisdictional questions.

Def er ence

[105] It is well settled that appellate courts generally defer to

di scretionary orders where the discretion has been exercised judicially. An
appel | ant bears the burden of showi ng that the discretion was not exercised
judicially, that there was an error in principle, or that the order was
clearly wong: see Canpbell and Isherwood v. Flexwatt et al. (1997), 44
B.C.L.R (3d) 343 (C. A).

[106] | have cone to the viewthat in this case the usual appellate deference
is not required

[107] The plaintiff applied for certification of a class action and

certification of common issues. The application was argued over five days in
March, 1996. \Wen the hearing comenced, counsel for the defendants sought a
statenment of the specific common issues which the plaintiff proposed to have
certified. On the second day of the hearing the plaintiff produced a list of



ei ght een proposed common i ssues, which the | earned chanbers judge appended to
his reasons. Those issues related to both silicone and saline inplants. Eight
of themraised an issue of causation. Three issues related to

nm srepresentation, one related to duties to warn, one related to conspiracy,
one to the defendants' testing, and one to the state of the defendants’

know edge of the products' potential harnful effects. Al but one of these
guestions go to the issue of negligence, and one further issue raised directly
whet her the defendants were negligent in failing to ensure that their product
was safe.

[108] The list of issues the plaintiff presented also included this:

No. 12 - Were breast inplants fit for their intended
pur pose?

[109] Argument was al so addressed to three issues certified in the
"Bendal | /Dante litigation" as follows:

1. What information did the defendants have regardi ng adverse effects of
silicone gel breast inplants and when was that know edge available to thenf

2. Are silicone gel breast inplants likely to cause specific nedica
conditions, and

3. Were adequate notices of either of the foregoing given by the defendants?
(see Bendall v. MGhan Medical Corp. (1993), 14 O R (3d) 374 and Dante v. Dow
Corning, 143 F.R D. 136 (S.D. GChio, 1992).

[110] At the conclusion of counsels' subm ssions on 29 March, 1996, the
| ear ned chanbers judge reserved judgnent.

[111] On 3 April, 1996 he addressed a nenorandumto counsel in the follow ng
terns:

If | should conclude that neither the list of 18 questions
subnmtted by plaintiff's counsel nor the 3 issues stated in
the Bendal |/ Dante certification orders raise "common issues”
as required by s.4(1)(c) of the C ass Proceedi ngs Act, but
that the question subnitted by plaintiff's counsel as an
addition to the Bendal |l /Dante issues does, in a nodified
form raise a commopn issue appropriate for certification,
woul d plaintiff's counsel wish a certification order
confined to that single common issue?

The commmon i ssue as certified would be

Are any of the silicone gel breast inplants with
whi ch nenbers of the class have been inplanted
reasonably fit for their intended purpose?

I wish to hear the response of counsel for the
plaintiff to this question at their earliest



conveni ence. Counsel for the defendants should be
advi sed of the tinme and date scheduled for plaintiff's
counsel to advise nme of their position, so that

def endants' counsel will have an opportunity to
attend
My decision with reasons will be forthconing in due

course after | have heard fromplaintiff's counsel

The attendance of counsel for the above purpose should
be arranged through Ms. CGosney in the Registry.

[112] Al counsel re-attended before the chanbers judge, and the question
proposed by his menorandum was put to counsel for the plaintiff. There was a
brief adjournnent to provide plaintiff's counsel an opportunity to consider
the proposed common issue. Counsel for the plaintiff returned after the

adj ournnent and advi sed the | earned chanbers judge that they would accept that
i ssue

[113] Counsel for the defendants Bristol-Mers Squi bb Conpany and Baxter
Heal t hcare Corporation then both asked the chanbers judge for an opportunity
to address to himsubm ssions as to the acceptability or sufficiency of the
proposed common i ssue. The | earned chanbers judge refused this request, and
the hearing was adjourned wi thout any further subm ssions. The chanbers judge
delivered witten reasons on the certification application on 11 April, 1996

[114] The issue certified is different fromany issue on which the parties
made submissions. It differs from Question No. 12 on the |ist of 18 by the
addition of the follow ng underlined words:

Are silicone gel breast inplants reasonably fit for their
i nt ended purpose?

[115] Question 12 in the list discussed in the application would apparently

have applied to both silicone gel and saline inplants. So far as one can tel

fromthe record, it would appear that until the judge's nenorandum of 3 April
no party had ever suggested that any one issue in isolation would have been

suitable for certification

[116] Deference to decisions based on the exercise of discretion is prem sed
on the fact that even when all relevant information and considerations are
before the court, different judges nmmy exercise the discretionary power in

di fferent ways. A discretionary power inplies that there is no absolute right
or wrong disposition. Provided that the discretion is exercised in a judicia
way, deference is accorded in order to achieve finality. This Court has said
on many occasions that it is not at liberty to substitute its own exercise of
di scretion for the discretion already exercised by the judge: Creasy v.
Sweeny, [1942] 2 D.L.R 552, Taylor v. Vancouver General Hospital, [1945] 3
WWR. 510, Roe, McNeil & Co. v. McNeil, [1995] B.C.J. No. 2117 (QL.); and
Waruk v. Waruk (1996), 83 B.C.A.C. 287, [1996] B.C.J. No. 2282 (QL.)



[117] However, because of the way this certification application proceeded we
cannot be sure that the | earned chanbers judge addressed his nmnd to all of
the many considerations put before us as to the appropriateness of the "common
i ssue" he certified, or as to the certification of a single issue which did
not bear on negligence, the principal focus of the case as pl eaded. Defence
counsel were not given the opportunity to argue against certification of that
single issue. Counsel for the plaintiff before us did not suggest that the
argunents made to us had been put to the | earned chanbers judge

[118] In these circunstances, there is no obligation on this Court to accord
to the order appealed fromthe deference which this Court would ordinarily
give to a discretionary order made by a chanbers judge in the case nmanagenent
of conplex litigation. In ny respectful opinion, this court nust consider

af resh whether the issue certified is a proper common issue, and whether a

cl ass proceeding is the preferable manner for resolving the comon issue,

wi t hout according any deference to the decision of the court bel ow

111
Did the Chanbers Judge Err in Certifying the Comopn |ssue?

[119] Section 1 of the Class Proceedi ngs Act defines "comon issues” as
meani ng (a) common but not necessarily identical issues of fact, or (b) common
but not necessarily identical issues of law that arise from conmopn but not
necessarily identical facts. Paragraph 4(1)(c) makes it a requirenent for
certification that the clainms of the class nmenbers rai se conmon issues,

whet her or not those conmmopn issues predom nate over issues affecting only

i ndi vi dual menbers.

[120] There are two essential elenments of a conmon issue. First, the answer to
the conmon issue nust be capable of application to all nmenbers of the class,
so that determ nation of the question in respect of the representative
plaintiff is a determi nation for all class nenbers. Second, the answer to the
question nmust advance the litigation in a legally material way: see Canpbel

v. Flexwatt, supra, Chace v. Crane Canada Inc. (1997), 44 B.C.L.R (3d) 264 at
269 (C.A) and Tienstra v. |1.C.B.C. (1997), 38 B.C.L.R (3d) 377 at 379
(C.A).

[121] The | earned chanbers judge held the view that the issue certified net
these criteria. He said:

[41] | amsatisfied that the question: Are silicone ge
breast inplants reasonably fit for their intended purpose? -
rai ses a threshold issue which is comon to all intended
nmenbers of the class who have been inplanted with silicone
gel breast inplants and to the several manufacturers of such
implants. If the plaintiff succeeds on this issue, then it
noves the class a long way to a finding of liability.
Quantum of danmages would still have to be individually
assessed but s.7(a) of the Act nmekes clear that individua
assessnment of damages is not a barrier to certification

[42] The commmon issue of fitness would require that silicone
gel breast inplants would have to be considered generically
as a group, ignoring differences anong the particul ar nodel s
of the various manufacturers. In practical terns, the
plaintiff would be required to establish unfitness agai nst
the nodel of silicone gel breast inplant which has the




strongest claimto fitness. Only as against that standard
could the issue be said to be commpbn to all nmanufacturers
and all nodels. Warnings of risk would be irrelevant if no
silicone gel filled breast inplants should have been

manuf actured and distributed, and liability would attach to
the unfit product.

[43] To a degree, the common issue will raise the sane

nedi cal problens of causation and definition that are
contained in nore specific questions | have rejected
However, the issue will be raised in the context of an
assessnment of the overall risk, presumably through expert
opi nion. This should permt sone appraisal of the incidence
and severity of atypical conditions which nmay be caused by
the silicones involved without requiring precise definition
of atypical conditions. Essentially it is the sanme risk
assessnent that a manufacturer ought to undertake before
putting the product on the market. The difficulties inherent
in the assessnent of risk are not an excuse for declining to
make such an assessnent.

(enmphasi s added)

[122] Consideration of whether a question proposed for certification is a
"conmmon issue" nust begin with the essential elenents of the case to be

proven. In a product liability tort claimthe plaintiff nust plead and prove
the foll ow ng:

[1] the defendant owed a legal duty of care to the plaintiff in respect of the
product ;

[2] the product was defective or dangerous;

[3] the defendant was negligent in failing to neet the requisite standard of
care;

[4] the breach of the standard of care caused the plaintiff's injuries; and

[5] the plaintiff suffered damage as a result of the defendant's negligence

[123] It is apparent that the question of fitness for an intended purpose is
one which relates to a case in contract. This is essentially a tort action

Only two paragraphs in the Anended Statenment of Claimplead the Sal e of Goods
Act and breach of contractual warranty. Those two paragraphs are

[181] The Defendants, or each of them warranted, either
express or inplied, that the breast inplants were reasonably
fit for their intended use when the fact is that the

i mpl ants when used in a normal manner and for their intended
purpose, caused the Plaintiff's injury. The Plaintiff pleads
and relies upon the Sale of Goods Act R S.B.C. 1979 and
amendnents thereto, and in particular Section 18 thereof.




[182] Further, or in the alternative, the Defendants or each
of them designed manufactured and distributed the breast
implants in a defective and unsafe condition, and pl aced the
products in the normal stream of commerce with the know edge
and expectation that they would be sold and ultimately used
wi t hout further inspection of their condition and/or w thout
i nspection which would reveal |atent defects in the
inmplants, and the Plaintiff pleads and relies upon the Sale
of Goods Act, R S.B.C. 1979 and anendnents thereto. The
Plaintiff clains danages for breach of a contractua

warranty and/or condition as to nerchantability and/or
quality or fitness for a particular purpose

(enphasi s added)

[124] Those allegations are a very minor part of the whole claimadvanced, as
set out in the remai ning 206 paragraphs of the Anended Statenent of C aim

[125] Moreover, alnost all of the 21 issues discussed before the chanbers
judge on the certification application were tort issues relating to causation
m srepresentation, failure to warn and so on. The fitness issue is a very

m nor part of the case, but hides within it the very issues of negligence and
causation which are at the heart of this litigation

[126] The | earned chanbers judge expressly held (at para.50) that any clainms
in contract are not appropriate for class action determ nation. On its face,
the issue certified raises just such a claim It focuses on the character of
the product, rather than on the conduct of the defendants.

[127] In my respectful view the |earned chanbers judge erred in certifying the
conmon i ssue because

a) it is not possible to deternine if the breast inplant is unfit w thout
exam ning the specific product in relation to specific plaintiffs (the common
issue certified is not capable of application to all nenbers of the class);
and

b) the defectiveness of the product cannot be determ ned w thout considering
the issue of causation, i.e. did the defects cause the injuries alleged
(resolution of a common issue does not advance the litigation in a legally
mat eri al way).

[128] Wth respect to the first of these errors, it is clear that the intended
purpose of breast inplants is breast augnentation, for either cosnetic,
prosthetic or other nedical purposes. There is no suggestion that breast
implants are not fit for those purposes. What is alleged to have rendered them
unfit is that "they caused the Plaintiff's injury" (Anended Statenent of

Claim para.181) and that they were manufactured and distributed " in a
defective and unsafe condition" (Amended Statenent of Claim para.182). The

| earned chanbers judge recognized (in para.43) that the issue he certified did
rai se "problens of causation and definition", but he held that the question of
fitness could be determined by an "assessnment of the overall risk"

[129] The question he posed is theoretical and, in essence, asks "Is it
possi bl e that silicone gel breast inplants are unsafe or cause injury?" The



evidence is that there are sonething like 80 different nodels of silicone
breast inplants, produced by three manufacturers, over a period of about
thirty years. Whether the products were not reasonably fit, in the sense of
bei ng unsafe or likely to cause injury, can only be determ ned by exani ning
specific products in relation to specific plaintiffs. The question cannot

sensi bly be answered by a sinple "yes" or "no". If an inplant is held to be
unfit, a reason for that conclusion nust be given. One cannot deci de whether a
product is unsafe without deciding why it is unsafe.

[130] The evidence before the | earned chanbers judge gave rise to three
possi bl e i ssues of defectiveness or dangerousness. The first is whether
silicone gel is a toxic substance. The second is whether a silicone inplant
has a propensity to rupture. The third is whether a plaintiff's objective
signs, together with her subjective conplaints, support an inference that the
i mpl ant was unfit or unsafe. None of these issues can be addressed wi thout
referring to specific products in relation to specific plaintiffs.

[131] As to the second error, it is not possible to say whether any product is
defective without considering the issue of causation: i.e. did the defect

cause the injuries alleged? In the context of this litigation, the question of
fitness cannot be separated fromthe issues of causation

[132] Unfitness in the sense alleged in this case depends on establishing a
causal link between the failure, rupture or "bleed" of silicone, and the
effect or injury by which the inplants' unfitness beconmes evident.

[133] The | earned chanbers judge anticipated these obstacles, to sone extent,
by ruling that:

In practical ternms, the plaintiff would be required to
establish unfitness agai nst the nodel of silicone gel breast

i mpl ant whi ch has the strongest claimto fitness. (at
para. 42)

[134] Inplicit in this suggestion are the assunptions that there is one
inplant with the strongest claimto fitness, that such an inplant can be
identified in advance of the trial on the certified question, and that a
finding that such an inplant is fit or unfit can be applied to all inplants so
that all may be said to be fit or unfit.

[135] There was no evidence before the chanbers judge that any one inplant had
the strongest claimto fitness in terns of being safe or free of defects
likely to cause harm Nor was there evidence that such an inplant could be
identified in advance in any practical or efficient way. Mreover, if the
implant with the "strongest clainl to fitness were, for exanple, manufactured
in 1990, and was found to be fit, one could not reasonably infer that al

i mpl ants manufactured in 1970 or in 1980 were also fit, or that nmenmbers of the
cl ass woul d accept such an inference

[136] In the plaintiff's factum counsel argued that the chanbers judge's
statements about an inplant with "the strongest claimto fitness" were obiter
dicta. | quote:



[37] The Appellants make nuch of the Chanber Judge's
statenment, in the above paragraph, that the Plaintiff nust
establish unfitness against the inplant with the "strongest
claimto fitness". If taken literally, the statenment would
seemto contradict the prior sentence, which stated that the
i npl ants nust be considered "generically as a group”. Wen
read in the context of the whole judgment it is clear that

t he Chanbers Judge was sinply specul ating on the practica
application of the commpn issue at trial and his statenent
nmust be taken as obiter dictum...

[38] The Chanber Judge's remark regarding the inplant with
the "strongest claimto fitness" was nade by way of
illustration and is not binding on the Trial Judge. If the
Plaintiff proves that breast inplants "generically as a
group” are unfit that would have the effect of proving that
the inplant with the strongest claimto fitness was unfit.
However, that does not nean that the parties nust determ ne
whi ch inplant has the greatest claimto fitness and then
prove that that particular inplant is fit or unfit.

[39] At the certification stage of a class proceeding a
Chanbers Judge is not asked to determi ne how the plaintiff
will prove her case at trial. The Chanbers Judge sinply
certifies the common issue to be tried. The practicalities
of how the plaintiff proves her case are determ ned during
the trial process. The Chanbers Judge cannot bind the Tria
Judge regarding the practicalities of proof.

[137] To say that the chanbers judge's statenent is not "binding" on the tria
judge does not advance matters. The chanbers judge hinself said that "in
practical terns” that is how the issue would have to be dealt with. Counse
for the plaintiff did not present us with any other realistic node of

resolving the issue. | do not understand how the plaintiff could prove that
breast inplants were "generically as a group"” unfit by any nethod other than
that proposed by the chanbers judge. And, as | have said, | do not see how

that course can usefully be followed w thout going into the issues of
causation specific to particular products and individual plaintiffs.

[138] In ny viewthis case is distinguishable from cases such as Canpbell v.
Fl exwatt and Chase v. Crane Canada Inc. Firstly, as already nentioned, it is
clear that the intended purpose of breast inplants is breast augnentation
There is no suggestion that breast inplants are not fit for this purpose. The
guestion is really whether the inplant caused the alleged injuries. In
Canpbel |, the purpose of the radiant ceiling heating panels (RCHPs) was to
heat ceiling materials which in turn heated the roons below. In Chace, the
purpose of the toilet tanks was to di spose of waste as an essential part of
the sewer system Those products clearly failed to do what they were intended
to do. The sanme cannot be said about breast inplants where the unfitness
alleged is that the inplants caused certain diseases and | ocal conplications.

[139] Secondly, in ny view, the issue of causation is much nore difficult in
this case. Various scientific and nedical issues as well as the inpact of each
i ndi vidual's own nedical history must be considered when anal yzi ng causati on



As the court noted in Chace, the typical |oss was physical damage caused by
wat er, a question capable of routine determi nation. In the case at bar the
chanbers judge stated that:

[t]hese are two nain elenents of the plaintiff's genera

case agai nst breast inplants - their rupture or failure
rate, and the alleged |link between silicone and connective
ti ssue di sease. There are also conplaints of |oca
conplications, including scar tissue or capsular contraction
around the inplant and calcification or hardening of the
breast. [para. 5]

These are nuch nore conplicated issues, involving a | arge nunber of different
types of breast inplants, than arose in either Chase or Campbell

[140] Thirdly, in Canpbell, there were only two manufacturers of the RCHPs. In
Chace, the toilets all cane fromthe same manufacturer and the sanme kiln. In
each case, there was really only one product to be tested. In the case at bar
of course, there are at |least 80 different nodels of silicone breast inplants
produced by three manufacturers over a period of thirty years. This adds

anot her layer of conplexity to class proceedings in this case, not present in
Chace or Canpbell. Moreover, an answer to the common issue certified in
Canmpbel | and Chace would be a definitive answer for the whole group of
plaintiffs. The sanme is not true for the plaintiffs in this case. As nentioned
above, if the inplant with the "strongest clain to fitness were found to be
fit, one could not reasonably infer that all other inplants manufactured at
any other tinme were also fit.

[141] So | do not think the issue certified neets either of the two criteria
for a conmon issue. No general answer is possible for all class menbers based
on a determination of the issue in respect of the representative plaintiff
and, consequently, the answer to the issue certified will not advance the
litigation in a legally material way.

[142] In ny respectful view, the |earned chanbers judge erred in certifying as
a common i ssue the question set out in the first paragraph of these reasons.

IV
Preferability of Cl ass Proceedi ngs

[143] While nmy proposed disposition of the first issue would |lead to a

concl usion that the appeal be allowed, | believe it is desirable to address as
wel | the question of whether a class proceeding is the "preferable procedure"
for the fair and efficient resolution of the common issue defined by the
chanbers j udge

[144] The Cl ass Proceedi ngs Act provides in part:

Class certification

4 (1) The court nust certify a
proceedi ng as a class proceedi ng on
an application under section 2 or 3
if all of the follow ng requirenents
are net:



[ 145]

It is apparent that although an issue's predoninance is not essentia

(c) the clainms of
the cl ass nenbers
rai se conmmon

i ssues, whet her or
not those conmon

i ssues predoni nate
over issues
affecting only

i ndi vi dua

nmenbers;

(d) a class
proceedi ng woul d
be the preferable
procedure for the
fair and efficient
resolution of the
common i ssues;

(2) In determ ning whether a class
proceedi ng woul d be the preferable
procedure for the fair and efficient
resolution of the comopn issues, the court
nmust consider all relevant natters

i ncluding the foll ow ng:

(a) whet her questions of
fact or |aw common to

t he nmenbers of the class
predoni nat e over any
questions affecting only
i ndi vi dual nenbers;

(e) whether the

admi ni stration of the

cl ass proceedi ng woul d
Create greater
difficulties than those
likely to be experienced
if relief were sought by
ot her means.

the certification of a class proceedi ng, predom nance is an inportant
consideration in deciding whether a class proceeding is the "preferable
procedure".

[ 146]

In ny respectful

to

view, a class action is not the preferable procedure in

the circunstances of this case because issues relating to individual claimnts



are bound to overwhel mthe common issue certified to such an extent that there
woul d be no useful purpose served in trying the common issue. This case is
simlar in this respect to three cases from Anerican jurisdictions which

al t hough deci ded on sonewhat different rules fromthe B.C. legislation, |I find
to be persuasive. They are Arch v. The Anerican Tobacco Co. Inc. 175 F.R D
469, 65 USW. 2832 (E.D. Pa. 1997); Castano v. The American Tobacco Co. Ltd. et
al 84 F. 3d 723; 1996 U.S. App. LEXIS 11815; 34 Fed. R Serv. 3d (Callaghan)
1167 (5th Cir. 1996); and Ceorgine v. Anchem Products Inc. 83 F. 3d 610 (3d
Cir. Pa. 1996), 26 Envtl. L. Rep. 21138, 34 Fed R Serv. 3d (Callaghan) 407
(3d Cir. Pa. 1996).

[147] In the latter case, the court said at 626

Cl ass nmenbers were exposed to different asbestos-containing
products, for different amounts of time, in different ways
and over different periods. Sonme class nenbers suffer no
physical injury or have only asynptomatic pleural changes,
while others suffer fromlung cancer, disabling asbestosis,
or from nesotheliom - a disease which, despite a |l atency
period of approximately fifteen or forty years, generally
kills its victine within two years after they becone
synptomati c. Each has a different history of cigarette
snoki ng, a factor that conplicates the causation inquiry.

These factual differences translate into significant |ega
differences. Differences in the amount of exposure and nexus
bet ween exposure and injury lead to disparate applications
of legal rules, including matters of causation, conparative
fault, and the types of danmges available to each plaintiff.

Wth respect to the predoni nance requirenent, the appeals court held that the
singl e question of the harnful ness of asbestos did not satisfy the

requi renent. Mass torts were not anenable to class certification, especially
those involving long-termnmass torts and products liability:

In the typical nmass tort situation, such as an airpl ane
crash or a cruise ship food poisoning, proxinmate cause can
be deternined on a cl ass-wi de basis because the cause of the
common di saster is the sanme for each of the plaintiffs.

In products liability actions, however, individual issues
may out nunber common issues. No single happening or accident
occurs to cause simlar types of physical harmor property
damage. No one set of operative facts establishes liability.
No single proxi mate cause applies equally to each potentia
cl ass nmenber and each defendant. Furthernore, the alleged
tortfeasor's affirmati ve defenses (such as failure to foll ow
di rections, assunption of the risk, contributory negligence,
and the statute of limtations) my depend on facts peculiar
to each plaintiff's case

Al t hough sonme courts have approved cl ass certification of
long-term mass torts, these cases have generally involved
the centrality of a single issue. See In re "Agent Orange"
Prod Liab. Litig. ... (expressing concern over the
difficulties of managing mass torts suits but finding that
class certification was justified because of the centrality



of the military contractor defence) ... This case, of
course, lacks any single central issue

Even if we were to assune that some issues common to the
cl ass beyond the essentially settled question of the
har nf ul ness of asbestos exposure remmi n, the huge nunber of
i mportant individualized issues overwhel many conmnon
guestions. (p.628, 630)

[148] The followi ng points energe fromthese cases. A decision regarding the
general causation question acconplishes nothing for the individual plaintiffs.
The plaintiffs would still have to prove a defect in the defendant's
particul ar product, which is a very individualized inquiry. |If the conmon
defect theory failed, the result would be the class breaking up into various
subcl asses, creating nanageability concerns. An inquiry into the predoni nance
i ssue should include a consideration of how a trial on the nmerits would
proceed. The court nust | ook beyond the pl eadings and understand the cl ai s,
def ences, pertinent facts and applicable |law so as to make a neani ngfu
determination of the certification issues. Exposure to different products, the
devel opnent of di seases and physical injury and the history of the product use
are individual factual differences that transforminto significant |ega
differences. Finally, long-termnass torts have not traditionally been
certified as class actions. Those that have been certified have involved the
centrality of a single issue

[149] These considerations apply to this case. Resolution of the genera
causation question does not advance the clains of the class. The question
really contains within it issues of individual causation that nust be answered
in order to advance the litigation in a material way. The conbination of the

| arge nunber of different types of breast inplants coupled with the inpact of
the individual's use of the inplant results in individual issues predom nating
over conmon ones. There is no one single central issue that can be answer ed.
Furt hermore, when the clains, facts and | aw are assessed, it becones cl ear
that the alleged failure of breast inplants is not the type of |ong-term nass
tort suitable for certification as a class action

[150] Moreover, if the inplant with the "strongest claint' to fitness were
found to be fit, class nenbers inplanted with other nodels would still be free
to pursue clains that their particular nodel of inplant was not fit. Al would
be free to claimthat their particular inplant was defective. The proceedi ngs
woul d resolve into inquiries of a primarily individual nature

[151] In the circunstances, it is difficult to see any real advantage to the
cl ass proceedi ng. Counsel for the plaintiff points to the cases where cl ass
proceedi ngs have been successful in providing renedies, and to the
difficulties, if not the inpossibility, of individual plaintiffs pursing their
clainms on their own. The success of class proceedings in other cases cannot
renove or overcone the difficulties inherent in this litigation. And while one
can only have great synpathy for every plaintiff who may have suffered harm
froma breast inplant those considerations cannot determine the utility of the
proposed proceedi ng. I ndeed, a class proceeding may well work to an individua
plaintiff's disadvantage, in the circunstances of this litigation, by inposing
a time consumng process to try the issue of "general causation" when the
results of that process will provide only illusory relief.



[152] This is not a single incident case. In typical mass tort litigation

such as an airplane crash with nultiple victins, the cause of |oss for each
plaintiff is the sane common disaster. Simlarly, where nmultiple clains arise
fromthe manufacture of one defective product as in Canpbell or Chace, or from
the circulation of one m sleading piece of advice, a single cause of | o0ss may
be identified. Such clains are far better suited to class proceedi ngs because
resol ution of the causation issue will clearly advance the clains of al

menbers of the class.

[153] The sanme cannot be said here. | can see little real advantage to the
proposed proceeding. Its superficial attraction derives froma theoretica
guestion whi ch masks the real questions of causation which will, in any event,

have to be addressed
\Y

[154] In view of nmy conclusions on the first two issues, it is not necessary
to address the jurisdictional issue

[ 155] For the reasons expressed, | would allow the appeal and disniss the
application for certification

"The Honourable M. Justice Finch"

Reasons for Judgnment of the Honourable M. Justice Esson

[156] | agree with M. Justice Finch that this appeal should be allowed and in
general | agree with his reasons. However, | wish to add some coments of ny
own.

[157] My first conment is with respect to the question of the degree of
deference to be shown to the decision of the chanbers judge. | agree that the
judge's refusal to hear counsel on his proposal to certify a single common

i ssue affects that question. The judge apparently concluded, because of the
simlarity of wording between the twelfth common issue proposed by the
plaintiff and the single one proposed by him that no purpose would be served
by hearing subm ssions fromthe plaintiffs. For the reasons of Finch J.A. ,
amrespectfully of the view that there was a purpose to be served. There was
nore to the issue than simlarity of wording. The question had to that point
been debated in the context of seventeen other nore specific proposals. The
defendants were entitled to have the opportunity to nmake known their position
inrelation to that change. Having regard to all of the circunstances, | agree
that it was error to refuse to hear counsel

[158] However, | amalso of the view that, even had that error not been made,
this court would be justified under the ordinary rules in setting aside the
deci sion. The usual fornulation of the rule is in |anguage such as this:

An appellate court will not assune to substitute its own
di scretion for the discretion already exercised by the



judge, or otherwise to interfere with such an order, unless
it reaches the clear conclusion that the discretion has been
wrongly exercised, in that no sufficient weight has been
given to rel evant considerations, or that on other grounds
it appears that the decision may result in injustice: Taylor
v. V.G H, [1945] 3 WWR 510

[159] Roe, McNeill & Co. v. McNeill (25 Septenber 1995), CA016554 (B.C.C A)
per Cumming J. A

[160] In ny view, this is a case where no sufficient weight was given to

rel evant considerations. | say that recognizing that this court is, nost
properly, particularly reluctant to interfere with decisions relating to
managenent of the trial list. As Goldie J.A said in Kinley v. Kohn (1995), 58
B.C. A C 139

This court is reluctant to interfere with the managenent of
trials or with the decision of judges to adjourn or not to
adjourn trials. The question of adjournments is largely a
matter of discretion and this court will not interfere with
the exercise by a trial judge of discretion unless it can be
shown that he was clearly wong in the decision that he
made: GEAC Canada v. Prol ogic Conputer Corp. (11 Apri

1989), CA010671 (B.C.C A.).

[161] A decision to certify is, however, radically different fromthe kind of
deci sion considered in Kinley v. Krahn, where a defendant applied for |eave to
appeal a decision of the pre-trial managenent judge to adjourn the trial for
only two nonths rather than the nine nonths which had been sought. This court
has, for the best of reasons, consistently refused to interfere with such

deci sions. Indeed, parties rarely seek | eave to appeal fromthem

[162] An application to certify, while involving sone exercise of discretion
is at the other end of the discretionary spectrumfrom an application to
adjourn. It requires the judge to apply conplex legislation to factual issues
which, as in this case, are also conpl ex. Decided one way, the decision brings
the action to an end. Decided the other way, it authorizes the proceeding to
continue. Such a decision not only has profound consequences for the inmediate
parties but has potentially serious consequences for many others whose nunbers
are usually unknown but may be in the hundreds or thousands. In many cases,
the decision will also have serious consequences for the court system

[163] My next point is with respect to para. 43 in the reasons of the chanbers
judge which is quoted in the reasons of both Finch J.A and Huddart J.A. but
whi ch for convenience | set out here

42 The common issue of fitness would require that silicone
gel breast inplants would have to be considered generically
as a group, ignoring differences anong the particul ar nodel s
of the various manufacturers. In practical terns, the
plaintiff would be required to establish unfitness agai nst
the nodel of silicone gel breast inplant which has the
strongest claimto fitness. Only as agai nst that standard



could the issue be said to be cormmon to all nmanufacturers
and all nodels. Warnings of risk would be irrelevant if no
silicone gel filled breast inplants should have been

manuf actured and distributed, and liability would attach to
the unfit product.

43 To a degree, the conmon issue will raise the same nedica
probl ens of causation and definition that are contained in
nore specific questions | have rejected. However, the issue
will be raised in the context of an assessnent of the
overall risk, presumably through expert opinion. This should
pernmit sone appraisal of the incidence and severity of
atypical conditions which nay be caused by the silicones

i nvol ved without requiring precise definition of atypica
conditions. Essentially it is the sane risk assessnent that
a manufacturer ought to undertake before putting the product
on the market. The difficulties inherent in the assessnent
of risk are not an excuse for declining to make such an
assessment.

[164] Counsel for the plaintiff, as | understand her position, submts that
those are obiter coments which can be disregarded. Wth respect, they appear
to me to be the cornerstone of the judge's reasoning and to be very inportant
inillustrating the difficulties which would be faced by a trial judge in
trying to conduct a fair hearing on this question. G ven the circunstances of
this case, the prelimnary task of identifying the nodel of inplant with "the
strongest claimto fitness" mght well be insoluble - certainly, it would be
difficult and conpl ex.

[165] The overall result might well be to turn the trial into a fornl ess and
al nost interm nabl e hearing of the kind which we have seen all too often in
conmi ssions of inquiry where the terns of reference are inadequately defined
The difficulties inherent in the assessnent of risk should not be "an excuse
for declining to make such an assessnment." However, | see themnot as an
excuse, but as a proper ground for refusing to certify a common issue. Those
difficulties, in my respectful view, were given insufficient weight. Wen

gi ven proper weight, they are a ground for refusing to certify in this case.
woul d al | ow t he appeal

"The Honourable M. Justice Esson"



