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[1] This is an action for damages agai nst manufacturers and
distributors of breast inplants. It was certified as a class
proceedi ng under the C ass Proceedi ngs Act, S.B.C. 1995, c. 21,
on April 11, 1996. Certain issues relating to the
certification order, including the extent of a non-resident
sub-cl ass, were deferred for further argunent. The plaintiff,
by this application, seeks to include "all wonmen who have been
i npl anted with one or nore breast inplant mammary prosthetic
devices and are resident in Canada, anywhere other than Ontario
and Quebec, or were inplanted in Canada, anywhere other than

Ontario and Quebec”.

[2] The defendants do not contest the recognition of a
non-resi dent class per se but they contend it should be limted
to wonmen, now non-resident, who were inplanted in B.C. They
argue further that the B.C resident sub-class nust al so

excl ude wonen who were inplanted outside the province because

this court does not have jurisdiction over those clains.

[3] The backdrop to the argunent is the judgnment of the
Suprene Court of Canada in Tol ofson v. Jensen, [1994] 3 S.C. R
1022. That case involved a notor vehicle collision in

Saskat chewan between a car occupied by B.C residents,
including the plaintiff passenger, and a car driven by a
Saskat chewan resident. The action was statute-barred in
Saskat chewan when the plaintiff commenced an action in British

Colunbia, within the B.C. limtation period. The case reached
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the Suprenme Court of Canada together with a simlar case
involving Ontario residents injured in a collision in Quebec
wth a Quebec notorist. |In each case the Suprene Court deci ded
that the | aw where the accident occurred and not the |aw of the

forum appl i ed.

[4] Tolofson v. Jensen, supra, was primarily concerned with
choice of law. No issue was raised with respect to the
jurisdiction of the British Colunbia court to hear the case

al t hough the decision that the Saskatchewan Iimtation period
applied effectively ended it. The B.C. court was sinply
required to apply Saskatchewan |aw in determning the
substantive issues, including limtations. It is clear that
the Suprene Court did not consider choice of |aw and
jurisdiction to be co-extensive. A court in a place other than
the lex loci delicti nmay take jurisdiction if there is "a real
and substantial connection” to the forumto warrant its
exercise of jurisdiction (at p. 1049). In sone circunstances
the forumcourt may have jurisdiction but decline to accept it
on grounds of forum non conveniens. The defendants here rely
on forum non conveniens as a fallback position but their main
enphasis was on |ack of jurisdiction. Essentially, the

def endants say that a woman inplanted in another jurisdiction
has no connection to B.C. British Colunbia was not the place
where the inplant surgery was perfornmed nor the place where the
i npl ants were manufactured. The defendants are before the

court only with respect to clains of wonen inplanted in British
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Col unmbi a [see Moran v. Pyle National (Canada) Ltd., [1975] 1
S.C.R 393] and that jurisdiction does not provide a foundation
for the separate clains of wonmen who i ndependently have no
"real and substantial connection” to British Col unbia.

Canadi an International Marketing Distribution Ltd. v. N tsuko
Ltd. (1990), 68 D.L.R (4th) 318, (B.C.C.A); Ell v. Con-Pro

| ndustries Ltd. (1992), B.C A C 174 (C.A).

[5] A non-resident wonan whose entire inplant nedical history
has no connection to British Colunbia nmust have her cl aim
determ ned by the law of a jurisdiction other than British
Columbia. This is particularly significant to limtation
issues as the B.C. legislature has at | east purported to renove
any limtation period for inplants containing silicone for
actions commenced on or before Decenmber 31, 1995: The
Limtation Arendnent Act, S.B.C. 1994, c. 8, s. 4.

(Saskat chewan has passed a simlar limtation anendnent for
actions commenced on or before Decenmber 31, 1998: The
Limtation of Actions Amendnent Act, S.S. 1996, c. 31). |If
this court were to take jurisdiction over such clains it would
be required to apply the limtations and ot her substantive |aw

of other jurisdictions in determ ning such clains.

[6] A nore troubl esonme choice of |aw issue arises where, for
exanple, a woman was inplanted in Al berta but had the inplants

"explanted"” or renoved in British Colunbia after an inplant
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rupture or other conplication. |In Tolofson, La Forest J.

observed (at p. 1050):

There are situations, of course, notably where an act
occurs in one place but the consequences are directly
felt el sewhere, when the issue of where the tort
takes place itself raises thorny issues. 1In such a
case, it may well be that the consequences woul d be
held to constitute the wong. D fficulties may al so
ari se where the wong directly arises out of sone
transnational or interprovincial activity. There
territorial considerations may beconme muted; they may
conflict and other considerations nay play a

determ ning role.

[7] There are likely to be clains where inplants have been
manufactured in one jurisdiction, inplanted in a second, and
removed in a third. Some wonmen may have had surgical inplants
nore than once. The thorny choice of |aw issue to which La
Forest J. has referred is not directly before the court on this
application but it is lurking in the background if any but the

narrowest view of the appropriate class is adopted.

[8] The issues on this application are whether this court can
assune jurisdiction over clains subject to the substantive |aw
of other Canadian jurisdictions and, if it can, whether B.C is
the forum conveniens. Plaintiff's counsel have been contacted
by approxi mately 600 wormen from outside B.C., nbst of them
resident in Al berta and Saskatchewan. Counsel fromthose two
provi nces representing sone of those wonmen appeared on this
application and supported their inclusion. | was advised that

many of the wonen have nodest clainms and the econom cs of
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litigation of individual clains are prohibitive. 1In short, it
was contended that participation in the B.C class proceedi ngs
is the only practical neans by which their clains can be

advanced.

[9] The O ass Proceedi ngs Act contenplates a class which

i ncl udes non-residents by requiring subdivision of such a class
into resident and non-resident sub-classes (s. 6(2)).
Non-residents may only be included in a B.C class proceedi ng
if they opt in (s. 16(2)), unlike B.C residents who are
normal Iy included automatically unless they opt out. The
non-resident opt-in procedure avoids potential difficulties in
exercising jurisdiction over class nenbers outside the province
who have not taken any initiative to attorn to the jurisdiction

of the B.C. court.

[ 10] Counsel for the Attorney General agreed with the general
view that the provisions of the C ass Proceedi ngs Act are
procedural only and do not purport to extend the jurisdiction
of the British Colunbia courts beyond the limts
constitutionally recognized. | amsatisfied that the
legislation is sufficiently open-ended that it can be read as
confined by necessary inplication to the limts of provincial
jurisdiction, whatever those limts are, and no question of the
constitutionality of the statute therefore arises. 1In
practical terms, however, the B.C. |egislature has enacted a

procedure not available in other provinces and territories,
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Ontario and Quebec excepted, which facilitates the litigation
of multiple clains on a class basis. Should residents of other
jurisdictions in Canada, having no individual connection to
B.C. jurisdiction, be permtted to avail thenselves of the B.C
procedure essentially because a simlar procedure is
unavail abl e at home? British Colunbia is not the jurisdiction
of manufacture of breast inplants and the availability of class
proceedi ngs here is the main reason why non-residents seek to

partici pate.

[ 11] The defendants contend that recognition of a broad
non-resi dent sub-class is an unwarranted intrusion into other
jurisdictions and interferes wwth the evident choice of those
jurisdictions not to allow class proceedings. They contend
that order and fairness require that the choices of the other
jurisdictions be respected. They raise the spectre of British
Col unmbi a as "Texas north", and class proceedi ngs as an
undesirable grow h industry taking scarce resources of the
courts at the expense of donestic litigation with greater
merit. Counsel for the plaintiff respond that the extension of
B.C. class proceedings to non-residents was a consci ous policy
decision of the B.C. legislature and that it is not for the
courts to second-guess the | egislature's decision, providing
constitutional limts of jurisdiction are respected. | have

al ready stated above that | amsatisfied the |egislation does
not attenpt to exceed constitutional limts, but neither does

it attenpt to define those limts.
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[ 12] Counsel for the plaintiff rely on Nantais v.

Tel el ectronics Proprietary (Canada) Ltd. (1995), 127 D.L.R
(4th) 552 (Ont.Gen.Div.); leave to appeal denied (1995), 40
C.P.C (3d) 263 (Ont.Div.Ct.). The Ontario courts approved

cl ass proceedi ngs agai nst the manufacturer of cardi ac pacenaker
| eads on behal f of a national class. The |eads were
manufactured in the United States and France and marketed
across Canada through Ontario distributors related to the

manuf acturer. The aspect of the national class which nost
concerned the Ontario courts was the problem of "passive non-
resi dents" who would be included unless they opted out. That

i ssue does not arise under the B.C. statute which requires non-

residents to opt in.

[13] Nantais, supra, is a considered decision on a simlar but
nore far-reaching statute. The |eading cases in the Suprene
Court of Canada, Morguard Investnents Ltd. v. De Savoye, [1990]
3 S.CR 1077 and Hunt v. T & Nplc, [1993] 4 S.C R 289, are
di scussed and applied. 1In the D visional Court, Zuber J.

commented (at p. 267-8):

On a nore practical level it is argued that a court
attenpting to try this class proceeding will face a
multiplicity of laws fromall the provinces, which
may confuse the matter. This argunment, in ny view,
is largely speculative. | amnot aware of any
difference in the | aw respecting product liability or
negli gence in the conmmon | aw provinces and | have not
been shown that there is any real difference between
the common law on this matter and the law in the
provi nce of Quebec.

1997 CanLll 4153 (BC S.C.)



Harrington v. Dow Corning Corp. et al. Page: 10

[ 14] Apart fromdifferences in limtation periods in the

vari ous provinces, the Negligence Act of British Col unbia,

R S.B.C 1979, c. 298) differs significantly fromsimlar

| egislation in other provinces. In instances where there is
contributory fault on the part of the person sustaining injury
or danage, the liability of other persons at fault is several
only for the share of damages represented by the degree of
fault, not joint and several: Com nco Ltd. v. Canadi an Ceneral
Electric Co. (1983), 50 B.C.L.R 145 (C A ); Leischner v. West
Koot enay Power & Light Co. (1986), 70 B.C.L.R 145 (C. A).
Joint and several liability is limted to cases where there is
no contributory fault on the part of the person injured.
Parall el statutes in other Canadian jurisdictions do not nake
this distinction and liability of other tortfeasors is
generally joint and several irrespective of contributory fault.
The B.C. Negligence Act also avoids the use of the term
"tortfeasor”, extending its application to breach of contract
and other non-tortious fault. Breast inplant litigation raised
t he prospect of potential liability of doctors and ot her

"l earned intermedi aries"” as well as manufacturers: Hollis v.
Birch, [1996] 2 WWR 77 (S.C.C.). Contributory fault on the
part of some class nenbers is at least a possibility, with
resulting differences in the extent of manufacturers' liability
if alearned internediary or sone other third party is also at

faul t.
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[ 15] Nonet hel ess, | am not persuaded that the differences
between British Col unbia and other jurisdictions in the context
of this litigation are sufficiently problematic that the
general view expressed in Nantais should be rejected on
practical grounds. Problens of several liability are likely to
be nore troubl esome for the resident sub-class than for

non-resi dent cl ai mants.

[ 16] Nitsuko, supra, and Con Pro, supra, clearly state that
this court has no jurisdiction over non-resident clains
standi ng al one. However, those decisions do not address the
probl em of mass tort clains spreading across provincial |ines
whi ch raise the sane issue of liability. The conmon issue is
this case has already been defined: "Are silicone gel breast

i npl ants reasonably fit for their intended purpose?" Does that
common liability issue establish a "real and substanti al
connection” sufficient to found jurisdiction over clains

ot herwi se beyond this court's jurisdiction?

[17] In Anchem Products Inc. v. British Colunbia (Wrkers
Conmpensation Board), [1993] 1 S.C.R 897, Sopinka J. conmented
(at p. 911-2):

Wth the increase of free trade and the rapid growh
of nmulti-national corporations it has becone nore
difficult to identify one clearly appropriate forum
for this type of litigation. The defendant may not
be identified with only one jurisdiction. Mbreover,
there are frequently nultiple defendants carrying on
busi ness in a nunber of jurisdictions and
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distributing their products or services world w de.

As well, the plaintiffs may be a | arge class residing

indifferent jurisdictions. It is often difficult to

pi npoi nt the place where the transaction giving rise

to the action took place. Frequently, there is no

single forumthat is clearly the nost convenient or

appropriate for the trial of the action but rather

several which are equally suitable alternatives.
[18] | think those comments are pertinent here, and they go to
the jurisdictional issue and not just to forum conveniens. The
demands of multi-claimant manufacturers' liability litigation
require recognition of concurrent jurisdiction of courts within
Canada. In such cases there is no utility in having the sanme
factual issues litigated in several jurisdictions if the clains
can be consol i dat ed. | do not think that N tsuko and Con Pro
stand in the way of concurrent jurisdiction as they do not deal
with clainms inside and outside the province which raise the
same common issue. It is that common issue which establishes
the real and substantial connection necessary for jurisdiction.
Nantais is a considered decision on the question which is
otherwise largely a matter of first inpression. | am not
persuaded that Nantais is clearly wong or inapplicable and

accordingly I intend to followit.

[19] Once jurisdiction is established, the question remnaining

is forumconveniens. | amsatisfied that the C ass Proceedi ngs
Act facilitates the efficient litigation of nultiple clains and
this jurisdiction is therefore a convenient forum In Nantais,
both I evels of court stressed that a certification order can be

varied if unexpected problens arise. The sane flexibility is
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avai | abl e under the B.C. statute. The comon issue wll| not be
made any nore conplicated by the inclusion of non-resident

cl ass nenbers. The defendants may be deprived of the
opportunity of trying that factual issue separately in severa
jurisdictions but, if that is prejudicial, it is outweighed by
t he advantage to the class nenbers of having a single

determ nation of a conplex issue that can only be litigated at
substantial cost. The choice of lawrule laid down by the
Suprene Court of Canada in Tolofson will ensure that the
defendants will not | ose the benefit of any substantive
defences, including Iimtations, available for clains

determ nabl e under the | aw of other jurisdictions. |If the
plaintiff succeeds on the commobn issue, subsequent proceedi ngs
inthis case will be nore extensive because of the non-resident
sub-cl ass but they ought to be I ess costly than separate
proceedings in different jurisdictions. Non-resident class
menbers, by opting in, will assunme the obligation of providing
rel evant nedical records and other information that is

necessary for the proper disposition of their clains.

[20] In the result, the definition of the non-resident

sub-cl ass as proposed by the plaintiff is approved. | am
satisfied that Betty G adu is an appropriate person to
represent that sub-class. It follows fromthe reasons above
that the resident class will include all inplantees resident in
B.C., irrespective of the jurisdiction of inplant, although the

i nclusion of B.C. resident wonen inplanted el sewhere will be
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wi t hout prejudice to any choice of

their clains.

| aw i ssues with respect to

"K.C. Mackenzie, J."
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