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[1] THE COURT: This is an application by the plaintiffs
for a nunber of orders: first of all, an order certifying this

action as a class proceedi ng and appointing one Betty Lau as
representative plaintiff pursuant to s. 4 of the C ass
Proceedi ng Act; secondly, an order approving the settl enent

whi ch has been reached by the parties and the details of which
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have been filed as required by s. 35 of the Act and are before
me today; and finally, for an order approving a class counsel

fee which is also pursuant to s. 38 of the Act.

[2] This matter arises out of a an action that was commenced
by a nunber of plaintiffs against a nunber of defendants,
including the Delgratia M ning Corporation and a nunber of

i ndi viduals. Wthout going into great detail about it, the
statenent of claimalleges that the plaintiffs, who purchased
shares in the conpany, did so as a result of a nunber of
representations that had been made about gold deposits on a

particul ar property, | believe, in Nevada.

[3] It is alleged in the statenent of claimthat the
representations upon which these purchasers of shares relied
were false and misleading, that they concealed or failed to

di scl ose m sl eadi ng or adverse material, that they inaccurately
represented certain assay information and that they failed to
di scl ose the relationship between sone of the principals of

some the conpani es that were invol ved.

[4] | amtold, and the nmaterial shows that in the period from
Novenber of 1996 to May of 1997, shares which were at one point
val ued at $5, plus or mnus, rose to sonething over $30 and
then after, it was alleged these m srepresentations had been
m sl eadi ng and fal se, the shares, of course, plumeted and | am

told they went down to about twelve and a half cents. As a
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result, when one adds up the investnments by a nunber of people

who purchased shares, the | osses becone i nmense i ndeed.

[5] There is one unusual aspect of this application and that
is that there were parallel actions commenced in the United
States of Anerica. Evidently, there were eight actions
commenced; five were dism ssed and the three others were
consolidated into one action in Nevada. As a result, the
settlenent that has been crafted as a result of |engthy
negoti ati ons, aside frombeing conplicated as the settl enents
m ght be, has the added factor of having to satisfy the
settling of this action in this Province of British Col unbi a,
in Canada, as well as the action in Nevada one of the United

St ates of Ameri ca.

[6] It is apparent fromreading the material, as | have this
afternoon, that counsel have taken great care to craft
docunents which indeed deal with the requirenments of both
jurisdictions. | also note that the settlenment and precisely
the terns which are before nme has been approved by the court of
conpetent jurisdiction in the State of Nevada. That is a
factor which | nust take into account. Nevertheless, the fact
that that court has approved the settl enent does not absol ve
me, or this court, of the statutory obligation which rests with
this court when dealing both with a certification application

and with the approval of a settlenent.
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[7] Before | turn to the requirenents for certification, |
shoul d say sonet hi ng about the conpani es because | did say that
one of the allegations here is that there were a nunber of
conpani es involved and there was a failure to disclose that
certain changes of ownership were not at armis length, | think,
is the way to put it. It is described in an argunent that has

been put forward to nme by the plaintiffs as foll ows.

[8] On Novenber 18, 1996, Del gratia announced that it had
signed an agreenent with Field Gold Investnents I ncorporated
(phonetic) to purchase 40 per cent of Field Gold' s wholly owned
subsi di ary, Nevada Gold Corporation. Nevada Gold owned all the
shares of Valley Gold, which had title to certain m ning clains
| ocated in Southern Nevada, referred to as the "Nevada Cold
Project” or the "Josh Project”. It was assay analysis from
these properties, to which | referred earlier, in which it is

al l eged m sl eading informati on was di stri buted.

[9] | add further, that counsel for the defendants, and there
are two counsel for defendants here: one representing a nunber
of defendants, including Delgratia and sonme of the individuals;
and a second, M. Lunny, representing Dr. Ager. M. Lunny, in
particul ar, has enphasi zed that sonmething that | have to take
into account here is that this is a settlenent and that were
settl enent not reached, these allegations would be, | think,
his words were "hotly contested.” In other words, there is no
suggestion that there would not be a hard-fought trial should

this matter not settle.
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[10] | turn then to the requirenents for deciding if an action
shoul d be satisfied as a class proceedi ng and, of course, they
are set out in the statute in this Province. They are set out
ins. 4 of the Act. They are that the pleadings nust disclose
a cause of action, that there is a identifiable class of two or
nore, that the clains of those class nenbers raise comon

i ssues, that a class proceeding is the preferable procedure in
the sense of it being a fair and efficient resolution of the
comon issues, and that there is a representative plaintiff
avai |l abl e who would fairly and properly represent the other
menbers of the class. That is a skeleton outline of those

requirenents.

[11] It is clear to ne that there is a cause of action here,
although it is one, of course, that would be contested but for
the settlenent. But that is to say, the allegation that there
was fal se and m sl eading information or representations made,
that there was a failure to disclose the lack of arm s length
deal i ngs between the various conpani es, which | have nentioned,
and al so all egations of breaches of the United States Security
Exchange Rul es and the United States Exchange Act, so that

aspect of the requirenent for certification is answered.

[12] In nmy view also, there is a class of two or nore people.
There are two cl asses described in the materials, one class are
residents of B.C., a second class are non-resident; a

di stinction necessary, because those who reside out of the
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jurisdiction to be involved nmust opt in, whereas those that
reside here are in, unless they opt out. Both classes are

described. There is clearly a class of two or nore people.

[13] | amalso satisfied that there is a common issue here.
That is to say, there is an issue, or maybe a nunber of issues,
but certainly the issue as to whether there were fal se and

m sl eadi ng representations is a common issue which, if it were
resolved in favour of the plaintiffs, would advance the

interests of the class.

[14] Is this a fair and efficient way to proceed with these
claims? | think if one takes into account the concept of
judicial econony, takes into account the easier access for

i ndi vi dual small sharehol ders who may not have the financi al
resources to pursue a claimin this court, and if one takes
into account the nodification of the wongdoers' actions or the
al | eged wongdoers' actions which are set out in the
authorities, that one nmust inexorably come to the concl usion

that this is a fair and efficient way to proceed.

[ 15] Section 4.2 of the Act lists five factors: whether the
comon issue is a dom nant or predom nant issue; whether there
is evidence, and | have already comented on that - | think it
is - whether there is evidence that there is sone reason why

i ndi vi dual s want m ght (phonetic) to assert control of this

action, rather than the cl ass.
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[16] | think the fact that of, | think, sone 5,000 notices that
have been sent out with respect to this application, with only
ni ne people opting out and, I amtold, only four of those in
Canada, suggests there is no persuasive suggestion that

i ndi viduals seek to control this. There are no other

proceedi ngs, except of course the one that | have nentioned in
Nevada, and there may be other neans to resolve this issue;
notably, going to trial. But for obvious reasons, that does
not seemto be the appropriate way to proceed in this case and,
certainly, there is a representative sharehol der here and no
evidence that she is in a conflict of interest with other
people in the class. 1In all of these circunstances, | take
into account these matters, | amsatisfied that this action

should be certified as a class proceedi ng.

[17] The settlement then, which | turn to now, takes into
account the fact that as counsel has submtted, and the
materi al discloses, that the value of the principal defendant,
Del gratia M ning, has been declining precipitously over the

| ast year. As a result, there is really very little cash left
in the conpany and it is for that reason that this settlenent

is not a settlenent for cash but is a settlenent for shares.

[ 18] The settlenment includes the issuing of sone 3, 000, 000
shares which will be nmade available to the claimants. | am
told that that is about a 20 percent increase in the nunber of
i ssued shares in the conpany and | have had sone di scussion

with counsel that that is a dilution, of course, of the val ue
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of the shares, but in circunstances where there is really no
noney and given the possibility that once these actions are
resol ved that the conpany can recover to sone extent, if it
recovers at all, it would appear arguably that the claimnts
will be better off than if they sinply pursue their action,
whi ch woul d probably result in the conpany becom ng bankrupt,
and even if they succeeded then they woul d have an enpty

j udgnent .

[ 19] A second aspect of the settlenent is that a fund of

$500, 000 has been set aside to cover the disbursenents that

must have been extensive in this matter to date. O course,
there are counsels' fees and that is a different issue and |
will deal with that in a few nonents. |In any case, that is
basically the nature of the settlenent; each by virtue of a
formul a when each sharehol der proves his or her, or its

shar ehol di ngs, there would be a forrmula in which the 3,000, 000
shares were to be divided anong the sharehol ders and t hey woul d
therefore have the potential to have sone recovery should the
shares increase in value fromthe relatively | ow val ue at which

they presently are found.

[20] What are the advantages of the settlenent? It is argued
by counsel that this settlenent is advantageous to cl ass
menbers, when conpared with the possibility of continuing with
the litigation, because the class nenbers wll not have to face
the uncertainty of proving liability which, as counsel for the

def endants has pointed out, would not be easily done. Secondly,
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the class nenbers will receive what conpensation they wll
receive far nore quickly than if this matter were put over for
atrial. As well, even if they succeeded at that trial, they
woul d have to face the problens of trying to collect on a
judgment in circunstances where there are very few assets.

al so note that, as | said, notice of this settlenent has gone
out to thousands of sharehol ders; only nine have opted out, and
there is no objection toit. In ny view, when | consider the
cl ass nenbers as a whole, | amsatisfied that this settl enent
is fair and reasonable and in the best interests of those

effected and | woul d approve the settlenent.

[21] | turn to the other matter which is the subject of fees.
The fee proposal, because as | have said there are little or no
funds in this conmpany, what is proposed for counsel is parallel
to what is proposed for the shareholders; that is to say,

rather than be paid in cash, counsel would also take shares in
the conpany. 1In addition, as | have said, there is the

$500, 000 set aside for disbursenents.

[22] What are the factors that one should take into account
when considering whether a fee is appropriate and should be
approved? Those factors are not set out in the Act, but they
have been considered by this court. 1In oral reasons pronounced
on Septenber 8, 1999, that is very recently, in the case of
Sawat zky v. Societe Chirurgicale Instrunmentariumet al

(phonetic), at page 4, M. Justice Brenner said that:
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In Harrington v. Dow Corning Corporation
(phonetic), M. Justice E.R A Edwards set
out, at paragraph 18, the factors which
ought to be considered. These include the
extent of the |egal work done by cl ass
counsel, the skill and conpetence of class
counsel, the conplexity of the matter, the
i nportance of the matter to the class, the
result achi eved, the individual claimnts
contribution to the fee as a portion of
their recoveries and the fee expectation of
the representative plaintiff and ot hers who
si gned the contingency agreenents.

M. Justice Brenner agreed with that [ist put forward by M.

Justice Edwards and | concur in that agreenent.

[23] | note that Ms. Lau, the representative cl ai mant

plaintiff, had a contingency agreenent with counsel at 33 and
one-third percent, which is just slightly nore than the

per cent age of shares that would go to counsel, so there is sone
consistency there. | amsatisfied it is apparent fromthe
material, which is conplicated, and, | mght say very well
organi zed, that it is evidence of the difficulty of the work

and the skill and conpetence of counsel.

[24] There is no doubt that this is a very inportant matter to
the class, and the result achieved in the circunstances, to be
bl unt about it, gives theman opportunity which in al
probability would not exist; that is, the probability of sone
recovery if this matter were not approved. |In the
circunstances, in ny view, the fee is an appropriate one, and
taking into account the factors |isted by both M. Justice

Edwards and M. Justice Brenner, | would approve the fee.
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[25] | think the only thing | have not dealt with, counsel, is
the appointing of Betty Lau as the representative plaintiff
which | nmeant to do at the beginning. | amsatisfied on the
material before ne that there is a conmmon issue here, that she
is not in a conflict with any other of the class nenbers and
that it is appropriate that she be appointed as the

representative plaintiff.

[26] In the circunstances, having reviewed the material and for
t he reasons stated, | amsatisfied that this action should be
certified as a class proceeding; that Betty Lau shoul d be naned
as the representative plaintiff pursuant to s. 4 of the Act;
that the settlenent should be approved as it has been
submtted; that counsel fees in the anmount of 30 percent of the
3,000,000 shares Delgratia is to issue, are approved.

“L.P. WIlianmson, J.”
The Honourable M. Justice L.P. WIIlianson
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