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[1] This is an application pursuant to the C ass Proceedi ngs
Act, R S.B.C, 1996, c.50 (the “Act”) for certification of the
action as a class proceedi ng against all of the Defendants.
The Plaintiff C ass clains damages for the breach of a
statutory duty relating to a prospectus dated June 10, 1997
(“Prospectus”) issued in connection with the initial public

offering (“IPO) of shares of Boliden Limted. ("“Boliden”)

[2] The Defendants agree that the Plaintiff C ass has net the
m ni mum t hreshol d requirenents for certification contained in
ss.4(1)(a) through (d) of the Act so this application dealt
with the issues of how the subcl asses would be defined. The

comon issues to be certified were as agreed by the parties.

[3] Under s.39 of the Act, if an action is not certified,
[imtation periods continue to run. |In this case, there was
sonme danger that the clains of some nenbers of the Plaintiff

Class would expire. Accordingly, | made an Order on February
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24, 2000 certifying the action as a class proceeding, dividing
the Plaintiff Cass into Resident and Non- Resi dent Subcl asses,
appointing Kenneth Elliott as the representative plaintiff for
all resident and non-resi dent subcl asses and establishing the
common issues for all Subclasses. The Order nmade is attached
as Appendi x “A’. These Reasons set out the rationale for the

Subcl asses created and the common issues certified.

BACKGROUND

[4] Boliden is incorporated under the Canada Busi ness

Cor porations Act. The Common stock of Boliden is now traded
on the Toronto Stock Exchange and the Montreal Exchange.
Trelleborg International BV (“Trelleborg BV') is a conpany

i ncorporated under the |aws of the Netherlands with its
principle corporate offices |located in Trelleborg, Sweden.
Prior to June 10, 1997, Trelleborg BV owned all of the

acqui red shares of Boliden.

[5] Trelleborg AB is a conpany incorporated under the | aws of
Sweden having its principal corporate offices |ocated at
Trel l eborg, Sweden. Trelleborg AB owns all of the shares of

Trel |l eborg BV.

[6] Anders Bul ow was the President and Chi ef Executive

Oficer of Boliden. Jan Peter Traaholt was the Senior Vice
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Presi dent and Chief Financial Oficer of Boliden. Kjel

Ni | sson was the President and Chief Executive Oficer of
Trel |l eborg AB as well as a nenber of the Board of Directors of
Boliden. Lars Oof N lsson was Senior Vice President and

G oup Treasurer of Trelleborg AB and a nenber of the Board of
Directors of Boliden. Alex G Balogh was a nenber of the
Board of Directors of Boliden. Robert K MDernott was a
Director and the Secretary of Boliden. Robert R Stone was a
menber of the Board of Directors of Boliden. Frederick H

Tel mer was the Chair of the Board of Directors of Boliden.
Messrs. Bul ow, Traaholt, Balough, MDermtt, Stone and Tel nmer
are all residents of Canada. Messrs. N lsson are residents of

Sweden.

[7] The Plaintiff Cass is conposed of all of those who

acqui red Boliden shares pursuant to the | PO other than those
def endants, nenbers of the defendants’ immediate famlies and
any entity in which a defendant has a controlling interest who

al so required Boliden shares during the |IPO

[8] Nesbitt Burns Inc. (“Nesbitt Burns”) is a Canadian

Conpany and was the primary underwiter for the |IPO

[9] Boliden is a conpany engaged in the mning, processing
and sale of netals and m neral products. Boliden Ipirsa SL

(“Boliden SL”) is a conmpany incorporated pursuant to the | aws
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of Spain and is a wholly owned subsidiary of Boliden. In
1987, Boliden SL acquired a mne in the south western part of
Spain. By 1996, the zinc and silver production fromthat m ne
was al nost depleted. In 1988, Boliden SL discovered a further
ore body approxinmately one kilonetre to the east of the first
m ne. Boliden, Trelleborg BV, Trelleborg AB and Boliden SL

pl aced this second mne into production in February, 1997 so

it could replace the first m ne.

[10] In order to operate the two m nes, Boliden was required
to maintain a tailings damnear the second mne (the “Tailings
Dani). The Tailings Dam was an earthen structure built to
hol d toxic bi-products created during the mning process.
During 1996, the area around the two mines and the Tailings
Dam experi enced unusually heavy rain fall. The Plaintiff

Cl ass al |l eges that a nunber of the Defendants were advi sed by
their engineering consultants and internal engineering staff
that the heavy rainfall aggravated structural defects in the
Tailings Dam During 1996, the Tailings Dam suffered from
what the Plaintiff Cass refers to as “substantial structural
infirmties”. As a result, toxins |eaked into the surrounding

country side.

[11] The Plaintiff C ass says that sone of the Defendants

realized or should have realized that closing the mne or
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properly accounting for its inpaired val ue woul d severely

i npair the bal ance sheets of Boliden, Trelleborg AB and
Trell eborg BV and that a “proper accounting” would al so have
“derailed” the plans to sell Boliden shares to the public
pursuant to the PO Despite what was known by sonme of the

Def endants, the | PO proceeded.

[ 12] The purchase price for the shares under the | PO were
payable in two instalnments. The first instal nent of $8.00 per
share was payabl e upon cl osing and the final instal nent of

$8. 00 per share was payabl e on or before June 17, 1998.

Before full paynent of the final instalment was received, the
beneficial ownership of the shares was subject to a pl edge of
the shares in favour of Trelleborg BV, the selling

shar ehol der.

[13] On the basis of the receipts received fromthe Ontario
and Quebec Securities Comm ssions by 9:55 a.m on June 11

1997 and the receipts fromthe other provinces which were to
be shortly received, Nesbitt Burns considered itself out of

di stribution. Nesbitt Burns then issued a telex to || nenbers
of the Investnent Deal ers Associ ation advising themto that
effect and wote to the Canadi an Depository for Securities

(“CDS") to request that the CDS accept the Boliden offering
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for distribution utilizing the electronic transfer of

securities between nenbers.

[ 14] As |lead underwiter, Nesbitt Burns obtained an instal nent
receipt inrelation to 50,816,560 Common Shares of Boliden and
t he subsequent delivery of these instal ment receipts to the

ot her underwiters was effected through CDS which all ocated
the instalnent receipts to the underwiters on the basis of the
al l ocations determ ned by Nesbitt Burns. The underwriters

then all ocated the shares to their respective clients.

[ 15] Because Nesbitt Burns had conmtted to distribute

60, 917, 216 instal nent receipts but had only received

50, 816, 560, Nesbitt Burns took a short position in the

i nstal ment recei pts which neant that they borrowed 10, 118, 656
i nstal ment receipts. As part of the underwiting agreenent,
Nesbitt Burns had an “over-allotnment option” which all owed
themto purchase an additional 5,081, 656 instal ment receipts
to cover over-allotnments. As the short position was greater
than the over-allotnent option, Nesbitt Burns on behalf of the
underwriters acquired additional instalnment receipts in the
mar ket to make up the difference between 50, 816, 560 and

60, 917, 216. The short position was covered by a conbination

of market purchases of 6,016,900 instal ment recei pts and of
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t he exercise of the over-allotnent option for 4,083, 756

i nstal ment receipts.

[ 16] The trading records relating to instalment receipts show
t hat approxi mately 67,000, 000 i nstal ment receipts were traded
on the Toronto Stock Exchange and 9, 400, 000 i nst al nment

recei pts were traded on the Mountreal Exchange between June 11

1997 and April 24, 1998.

[17] The Distribution Certificate in relation to the IPO
i nstal ment receipts sets out the residence of the purchasers

as foll ows:

(a) British Col unmbi a 1, 383, 700
(b) Ontario 30, 501, 734
(c) Quebec 5, 720, 900
(d) Al'l other Provinces 1, 341, 700
(e) Europe/ United States 21,969, 182

TOTAL 60, 917, 216

[18] On April 25, 1998, the Tailings Dam col |l apsed sendi ng
7,000, 000 cubic netres of toxic waste through a 15 netre
breach in the reservoir wall and into the Spanish country
side. As a result of the collapse of the Tailings Dam
approxi mately 10,000 hectares of |and were contam nated by

t oxi ¢ wast e.
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[19] As a result of the collapse, the Plaintiff Class states
t hat Boliden has created a reserve of nore than $50, 000, 000
for renedi ati on expenses beyond the anounts al ready paid by
insurance carriers. The Plaintiff C ass estimtes that
Bol i den may have to spend up to $250, 000, 000 for renediation
efforts. As well, the Plaintiff Class states that, as a
result of the collapse and the disruption of mning

activities, Boliden has |ost considerable production revenue.

[ 20] The shares purchased by nenbers of the Plaintiff C ass
for $16.00 have | ost considerable value and the Plaintiff

Cl ass states that nenbers of the Plaintiff C ass have suffered
damages. At the close of trading on Novenber 16, 1998,
Bol i den shares were trading at $5.35 on the Toronto Stock

Exchange.

[ 21] The Prospectus to support the | PO was prepared pursuant
to the following statutes: The Securities Acts of British

Col unbi a, Al berta, Saskatchewan, Manitoba, Ontario, Nova
Scotia, Prince Edward |sland, Newfoundl and and Quebec and the
Securities Fraud Prevention Act of New Brunsw ck (collectively
the “Securities Acts”). The Plaintiff C ass says that the
Prospectus contains statenments indicating that (a)

envi ronnmental protection and pollution prevention were

priorities in all Boliden operations; (b) Boliden believed it
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woul d beconme the fifth |largest zinc producer in the Wstern
Worl d once the new m ne reached production of approximately
125,000 tons of zinc per annumin 1998; (c) the expected
annual production fromthe new mne would be 4,000,000 tons of
ore in 1998 increasing to approximately 4,200,000 tons of ore
in 2000; (d) the average ore grades woul d be approxi mately
3.8%zinc, 2.2% | ead, .3% copper and 60 grans per ton silver;
(e) the Prospectus constituted full, true and plain disclosure
of all material facts relating to the Boliden shares; and (f)
the Prospectus did not contain any msrepresentation likely to

affect the value or the market price of Boliden shares.

[22] The Plaintiff C ass says that these statenents were

m srepresentations at the tine the Plaintiff C ass and others
pur chased Bol i den shares as the Prospectus onmtted nany
negative material facts which were known or shoul d have been

known to sone or all of the Defendants.

[ 23] Pursuant to the Securities Acts, the Prospectus was
required to be accurate, contain no material or om ssions or
m srepresentations, and constitute full, true and plain

di sclosure of all material facts relating to Boliden shares.
The Plaintiff C ass says that the Prospectus did not neet

these requirenments in view of the m srepresentations all eged.
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The Plaintiff Class clainms that they have suffered damages as

a result of these m srepresentations.

[ 24] Each of Boliden, Trelleborg AB, and Trelleborg BV were

i ssuers of Boliden shares, a selling security hol der on whose
behal f the distribution was nmade, and/or a signatory to the
Prospectus. Accordingly, the Plaintiff C ass says that they
have a right of action for danages agai nst those defendants
for breach of statutory duty. The Plaintiff Class says that
t he individual defendants as directors and/or officers of
Boliden, Trelleborg AB and Trell eborg BV were personally aware
of or had access to non-public information regardi ng Boliden,
the new mine and the Tailings Dam controlled the information
contained in and omtted fromthe Prospectus and ot her
corporate reports and filings used to sell Boliden shares to
t he public under the I PO and had the power to direct the

course of action of Boliden, Trelleborg AB, and Trell eborg BV.

[ 25] As Nesbitt Burns was the primary underwiter of the IPO
and was required to sign the certificate in the Prospectus
pursuant to the Securities Acts, the Plaintiff Cass says that
they have a right of action for damages agai nst Nesbitt Burns
for the sane breach of statutory duties owed by the other

Def endant s.
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DI SCUSSI ON_ AND CASE AUTHORI TI ES

[ 26] Under s.4(1) of the Act, the court nust certify a
proceeding if the pleadings disclose a cause of action, there
is an identifiable class, the clainms of the class nenbers

rai se comon issues, a class proceeding would be the
preferable procedure for the fair and efficient resolution of
the common issues, and there is a representative plaintiff who
woul d fairly and adequately represent the interest of the
class. The parties agree and | amsatisfied that this
proceedi ng should be certified as each of those requirenents

are net.

[27] In order to establish a comon |aw claimfor damages
arising out of msrepresentations contained in docunents such
as this Prospectus, plaintiffs would have to prove that they
relied on the m srepresentations and that their reliance
caused t hem damages. However, the Plaintiff C ass comrences
this action relying on the breach of a statutory duty and a
statutory deened reliance. In British Colunbia, that
statutory duty and deened reliance is created by the foll ow ng

sections of the Securities Act, RSBC, 1996, c.418:

1. “material fact” nmeans, where used in
relation to securities issued or proposed
to be issued, a fact that significantly
affects, or could reasonably be expected
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to significantly affect, the market price
or value of those securities;

“m srepresentation” means

(a) an untrue statenent of a materi al
fact, or

(b) an omssion to state a material fact
that is

(i) required to be stated, or

(11) necessary to prevent a statenent
that is nade frombeing fal se or
m sl eading in the circunstances
in which it was nade;

63(1) A prospectus nust provide full, true and plain
di sclosure of all material facts relating to
the securities issued or proposed to be

di stri but ed.

31(1)

| f a prospectus contains a msrepresentation, a
per son who purchases a security offered by the
prospectus during the period of distribution

(a)

(b)

is deened to have relied on the

m srepresentation if it was a

m srepresentation at the tinme of purchase,
and

has a right of action for damages agai nst

(i) the issuer or a selling security
hol der on whose behal f the
distribution is nade,

(1i) every underwiter of the securities
who is required under section 69 to
sign the certificate in the
pr ospect us,

(tii)every director of the issuer at the
time the prospectus was fil ed,

(1v) every person whose consent has been
filed as prescribed, and
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(v) every person who signed the
pr ospect us

[28] The Plaintiff Cass relies on simlar although not
identical provisions in the Securities Acts and subm ts that
only two subcl asses shoul d be created: a Resident Class and a
Non- Resi dent C ass. The Plaintiff Cass submts that the
application of a provincial statute to a particular class
menber is dependant on a determ nation of the I ex |oci delecti
and that this determ nation may be decided on the bases of the
pl ace of residence of class nenbers at the tinme of the
purchase, the province in which the shares were purchased, the
provi nce where the Order was placed, or the place of residence
of class nmenbers on the date of certification. Alternatively,
as nost of the directors and the | ead underwiter were based
in Ontario, it may also be that the principle activities which
gave rise to the statutory breaches occurred in Ontario. The
Plaintiff Cass submts that it is inappropriate at this stage
to exclude any class nenber on the basis of residence or place
of purchase and that such determ nations can and shoul d be

made at the trial of the combn i ssues.

[ 29] The Defendants submt that the applicable provincial
statute is fromthe province of the place of residence of
cl ass menbers at the tine of the purchase. Because that is the

lex loci delecti, the substantive |laws of that province apply
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including any limtation periods which may be set out in the
Securities Acts or in any other Acts of that province. The
Def endants submit that there is no statutory cause of action
of any nature provided under the securities |egislation of New
Brunswi ck, that the Quebec Securities Act contains no

provi sion of “deened reliance”, and that all clains under the
Al berta Securities Act are barred by the Iimtation period set
out in that Act. Accordingly, the Defendants submt that
residents of those three Provinces should be excluded from any

non-resi dent subcl ass.

[ 30] The Defendants al so submt that there should be a non-
resi dent subclass for each Province in which a cause of action
exists as the relevant I[imtation provisions are different,
the securities legislation in the Securities Acts are
different and the jurisdiction in each Province with respect
to both the statutory cause of action and the rel evant

[imtation period will have to be proved.

[31] Section 6 of the Act states:

(1)...if a class includes a subclass whose nenbers have
clainms that raise common issues not shared by all the
cl ass nmenbers so that, in the opinion of the court, the
protection of the interests of the subclass nenbers
requires that they be separately represented, the court
must not certify the proceeding as a class proceeding
unless there is, in addition to the representative
plaintiff for the class, a representative plaintiff who
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(a) would fairly and adequately represent the
interests of the subclass...

(2) A class that conprises persons resident in British
Col unmbi a and persons not resident in British

Col unbi a nmust be divided into subcl asses al ong those
l'ines.

[32] On the basis of s.6(2), it is therefore necessary to
establish a British Colunbia subclass as well as a subclass or
subcl asses of persons not resident in British Colunbia. As to
t he non-resi dent subclass category, the Plaintiff C ass

subm ts that the Act does not otherw se nmandate the creation
of subcl asses except where the protection of the interests of
t he subclass requires that they be represented separately.

The Plaintiff Cass submts that there is no evidence here
that there is a subclass whose nenbers require the protection

of separate representation.

[33] The Plaintiff Cass cites the decision of McKenzie J (as
he then was) in Harrington v. Dow Corning (1997), 29 B.C. L.R
(3d) 1988 (B.C.S.C.) where the court certified a single non-
resi dent subcl ass notw thstanding that the court: “...would be
required to apply the Iimtations and other substantive |aw of

other jurisdictions in determning such clains.” (at p. 91).

[34] The Plaintiff Class also relies on the decision of
Montgonmery J in Bendall v. MGhan Medical Corp. (1993), 14

O R (3d) 734:
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Certification is a fluid, flexible procedural
process. It is conditional, always subject to
decertification. (at p. 747)
The court maintains a supervisory role under the Act
to ensure a fair and expeditous determ nation.
Subcl asses can be determined as the need arises. (at
p. 747)
[35] The Plaintiff Cass submts that, until the issues of
substantive law and | ex loci delecti are determned, it is not
appropriate to create further non-resident subcl asses.
Rat her, those subcl asses shoul d be created subsequent to

certification if creation of subclasses is appropriate at that

tinme.

[36] | amsatisfied that it would not be appropriate for al

of the menbers of the Plaintiff C ass who were not resident in
British Colunbia to be grouped into one non-resident subcl ass.
It is inmportant to note that s.6(1) of the Act requires a
further subclass where common issues are raised which are not
shared by all and the protection of the interests of those
subcl ass nmenbers requires that they be separately represented.
Where the financial resources of defendants may be limted, it
may well be to the advantage of sone nenbers of a subclass to
see that clains of other nenbers of a subclass fail so that
nore resources will be available either to settle the clains

of the remai ning subclass nenbers or to be sold if execution
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proceedi ngs are necessary after a judgnent is obtained.
Because that is the case and because of the issues raised by
t he Defendants, | amsatisfied that the protection of the
interests of certain subclass nenbers requires that they be

separately represented in a separate subcl ass.

[37] The issues raised by the Defendants relating to nenbers
of the Plaintiffs Class who reside in Al berta, and New
Brunswi ck create common i ssues which woul d not be shared by
cl ass nenbers who reside in other Provinces of Canada. Wile
| do not accede to the subm ssions of the Defendants that
subcl asses be created for all Provinces, | amsatisfied that

t he non-resident subclass should be further divided.

SHOULD THERE BE A SEPARATE ALBERTA SUBCLASS?

[38] The test for whether these pleadings disclose a cause of
action is described in Abdool v. Anahei m Managenent Ltd.
(1995), 21 OR 3'9 ed. 453 (Ont. Gen. Div.):
(a) Al allegations of fact, unless patently ridicul ous
or incapable of proof, nust be accepted as proved;
(b) The defendant, in order to succeed, nust show t hat
it is plain and obvi ous beyond doubt that the
plaintiffs could not succeed.
The “patently ridiculous or incapable of proof” test was

adopted by Carthy JA on behalf of Court in Hollick v. Toronto

(Gity), [1991] OJ. (QL.) No. 4747 (Ont. C. A).
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[39] Section 175 of the Securities Act of Al berta establishes

alimtation period which is the earlier of 180 days fromthe

day the Plaintiff first had know edge of a m srepresentation
or one year fromthe date of the transaction that gave rise to
the cause of action. Assumng that this period began to run a
few days after the Dam col | apsed, the Defendants submt that

the limtation period woul d have expired on June 17, 1998.

[40] It may well be that nmenbers of the Plaintiff Cass who
pur chased common shares in Al berta, have lost their right to
cl ai m agai nst the defendants. However, at this point | cannot
conme to the conclusion that the allegations of fact as it
relates to those purchasers are “patently ridicul ous or

i ncapabl e of proof”. In Endean v. Canadi an Red Cross Society,

[1997] B.C.J. (QL.) No. 1209 (B.C.S.C.) K Snith J noted:

As well, the courts should not attenpt to weigh the
ultimate nerits of the proposed comon questi ons,
but should nerely ascertain whether they raise
triable issues: Canpbell v. Flexwatt Corp. (1996),
25 B.C.L.R (3d) 329 at 343 (S.C.).

[41] In Canmpbell v. Flexwatt Corp., supra, Hutchison J dealt

wi th argunments raised that one of the defendants could not be

hel d responsi bl e for pure econonm c | oss and concl uded:

| amsatisfied that the argunents raised ...are no
nore than that, argunents, not so conpelling that
certification should be denied. At this stage what
must be determ ned are triable issues. It would be
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folly for the court to get into a careful analysis

of the case law and its applicability to the issues

at this prelimnary point in the case at bar. (at

p. 343)
[42] While Hutchison J did not say so, | amsatisfied that the
appropriate test would be in accordance with the decisions
dealing with Rule 18 of the Rules of Court: 1is there a “bona
fide triable issue”: Estaban Mgnt. Corp. v. Eidelweiss Int.
H dg. Corp. (1990), 43 B.C.L.R (2" ed.) 235 (B.C.S.C.) at p.
339; Colden Gate Seafood (Vancouver) Conpany v. Osborn &
Lange Inc. (1986), 1 B.C.L.R (2" ed.) 145 (B.C.C. A.); and
Menphi s Rogues Ltd. v. Skal bania (1982) 38 B.C.L.R 193
(B.C.C.A) or the decisions dealing with Rule 12(24) of the
Rul es of Court dealing with whether no “reasonable clainf is

di scl osed, a pleading is “frivol ous or vexatious”, or if a

pl eading is “otherwi se an abuse of the process of the court”.

[43] At this stage, | amsatisfied that there is a triable
issue relating to the clains of residents of Alberta. Wile
t he Def endants have raised the issue of s.175 of the
Securities Act of Alberta, | amalso mndful of the broader

i ssue of where the purchase of Boliden Common Shares t ook
place. Wile it may well be the case that Al berta purchasers
w Il be deprived of a cause of action where the |ex |oci
delecti rule establishes that the Al berta Securities Act

applies, it is not clear that Al berta residents who purchased
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t he Conmon Shares of Boliden froma seller in another
provincial jurisdiction are disentitled to the statutory cause
of action and deened reliance which is set out in the
Securities Act of that other jurisdiction. Wile it is clear
that a non-resident class nmenber who has no connection to
British Colunbia nmust have his or her claimdetermned by the
|aw of a jurisdiction other than British Colunbia, it is not
clear that the jurisdiction will necessarily be the province
where that class nenber resides that the jurisdiction wll
necessarily be the Province where that class nmenber resides,
where he or she placed the order or where the class nenber

presently resides.

[44] In a tort action, the lawto be applied is that of the
pl ace where the tort occurred: the lex |loci delecti:
Tol of son v. Jensen (1994), 120 D.L.R (4'" ed.) 289 (S.C.C.).
However, it should be noted that La Forest J stated on behalf

of the mgjority in that deci sion:

There are situations, of course, notably where an
act occurs in one place but the consequences are
directly felt el sewhere, when the issue of where the
tort takes place itself raises thorny issues. 1In
such a case, it may well be that the consequences
woul d be held to constitute the wong. Difficulties
may al so arise where the wong directly arises out
of sonme transnational or inter-provincial activity.
There, territorial considerations nay beconme nuted;
they may conflict and other considerations may play
a determning role. (at p. 305)
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[45] This is neither a tort action nor a breach of contract
action. Rather, it is an action founded on the breach of a
statutory provision which creates a deened reliance on

m srepresentations made in docunents such as the Prospectus.
It remains to be seen whether the “territorial considerations”
noted by La Forest J “becone nuted” so that “other

considerations may play a determning role”.

[46] As well, both the Act and the various Securities Acts
that create statutory causes of action and deermed reliance are
remedi al legislation. | specifically adopt the statenent of

Montgonmery J in Bendall, supra, in that regard:

In my opinion, the court should err on the side of
protecting people who have a right to access to the
courts. This [the Ontario O ass Proceedings Act] is
remedi al legislation and it should be addressed with
a purposive approach. This is not inconsistent with
the duty to | ook carefully at the facts to see if
they nmeet the requirenents of s. 5. (at p. 744)

It is trite to say that renedial |egislation nust be
given a broad and |iberal interpretation.
Certification is a fluid, flexible procedural
process. It is conditional, always subject to
decertification.

However, to deny certification at this juncture
woul d, in my opinion, do a grave injustice to the
nanel ess recipients of inplants, who, according to
the literature, have had inplants renoved, suffered
conplications or are otherw se genuinely worried
about their long term health.
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Certification is the only way a | arge nunber of

wonen can access a |l egal systemthat would ot herw se

be denied to them The court maintains a

supervisory role under the Act to ensure a fair and

expedi ti ous determ nation. Subclasses can be

determ ned as the need arises. (at p. 747)
[47] The Act provides great flexibility about how comon
i ssues can be decided. Wiile nenbers of the Plaintiff C ass
who purchased common shares in Al berta share a nunber of
conmon i ssues with all other non-resident subclass nenbers,

t he Def endants have raised an i ssue which is not common to al

in the non-resident subcl ass.

[ 48] Because the Act is flexible, the issue of whether the
clainms of nenbers of the Plaintiff O ass who purchased common
shares in Alberta are now statute barred can be best tried
pursuant to the provisions of Rule 18A of the Rules of Court.
Such an application should be set before nme as soon as

possi ble. Therefore, | order that the non-resident subclass

will be further divided into the “Al berta Subcl ass”.

SHOULD THERE BE A SEPARATE NEW BRUNSW CK SUBCLASS?

[ 49] The Defendents submit that persons who are found to have
purchased their shares in New Brunswi ck at the tine of the |IPO
and who purchased their shares in New Brunswi ck have no cause
of action and must be excluded fromthe non-resident class as

the causes of action pleaded by the Plaintiff C ass are not
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avai l able to them as no New Brunsw ck | egislation creates a
statutory cause of action and deened reliance. The Defendants
submt that the Statenent of C aimonly seeks damages for

m srepresentations allegedly nade in the Prospectus filed
pursuant to the applicable Securities Acts. The non-resident
subcl ass nust be restricted to those persons who have clains
under the |l egislation upon which the Plaintiff C ass have

relied, including the New Brunswi ck | egislation

[ 50] The Defendants point to the section of the Prospectus
Plan of Distribution and the section entitled “Statutory

Ri ghts of Wthdrawal / Reci ssion” (at p. 82 of the Prospectus)
and submt that these provisions all contenplate that the
transactions in relation to any particul ar purchaser wll be
carried out in accordance with the laws of the place where the
purchaser is resident at the date of purchase. Therefore,

t hose who were resident in New Brunswi ck at the tine they
acquired securities pursuant to the PO did not do so pursuant
to the Prospectus upon which the statutory causes of action

are based.

[51] At this stage, | amnot satisfied that the Plan of
Di stribution under the Prospectus and the section entitled
“Statutory R ghts of Wthdrawal /Rescission” are sufficient to

establish that the residency at the tinme of purchase is the
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lex loci delecti as the Plaintiff Cass argues. It may well
be that the statutory breaches occurred in Ontario as that was
the | ocation of the principle activities which gave rise to
the matters set out in the Statenent of Claim Simlarly, it
may well be that the statutory breaches occurred where the
various underwiters actually allocated the Common Shares of
Boliden to their custoners. Wiile | may have sonme doubts that
the Plaintiff Class will be successful in advancing such
argunents, | cannot presently exclude the potential clains of
t hose who purchased their shares in New Brunswi ck. As the

cl ai m advanced on their behalf is not “patently ridicul ous or
i ncapabl e of proof” or “frivolous and vexatious”, | am
satisfied that the Plaintiff C ass has raised at |east a bona

fide triable issue.

[ 52] Accordingly, | amsatisfied it would be appropriate for a
separate subclass to be created for those who purchased Conmon
Shares in New Brunswi ck so that the Defendants can fully argue
the question of the entitlenment of that subclass in an
application to be brought before nme pursuant to Rule 18A of

the Rul es of Court.

SHOULD THERE BE A SEPERATE QUEBEC SUBCLASS?

[ 53] The Defendants submt that the Quebec Securities Act does

not contain a provision for “deened reliance”. Boliden
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further submits that, as actual reliance is not pleaded by the
Plaintiff Cass, the pleadings disclose no cause of action for
any Quebec residents who purchased shares as reliance is an

essential elenment of an action for msrepresentation: Linden,

Canadi an Tort Law, 6'" edition, (Toronto: Butterworth's, 1997),

at p. 445. In the alternative, even if actual reliance is
| ater pleaded, it would be an issue which would require proof
on an individual basis so that class proceedi ngs woul d be

I nappropri ate.

[ 54] The Defendants also submt that the Iimtation period
applicable in Quebec raises individual issues so that class
proceedi ngs woul d be inappropriate. The Defendants submt
t hat ss.235 and 236 of the Quebec Securities Act create the
i ssue of prescription dependi ng on individual know edge.
Accordingly, the only conmon issue woul d be whether the
def endants breached the Quebec Securties Act. Sections 235-
236 of that Act state:
235. Any action for damages under this title is
prescri bed by the | apse of one year from know edge
of the facts giving rise to the action, except on
proof that tardy know edge is inputable to the

negli gence of the plaintiff.

236. However, the prescriptive periods under section
235 are subordinate to the followwng limtations:..
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(2) three years fromthe date of the filing of
the information docunent with the
Commi ssion. . ...

[55] The Plaintiff Cass submts that this submssion is

“Inaccurate” as ss.218 and 220 of the Securities Act of Quebec

provi de:

218. The plaintiff may clai mdamages fromthe issuer or
the hol der, as the case may be, whose securities
were distributed, fromits senior executives, or
fromthe deal er under contract to the issuer or
hol der whose securities were distributed.

220. The defendant in an action provided for in sections
218 and 219 is responsible for damages unless it is
proved t hat
(1) he acted with prudence and diligence, except in

an action brought against the issuer or the

hol der whose securities were distributed, or

t hat

(2) the plaintiff knew, at the time of the

transaction, of the alleged m srepresentation.
[ 56] Accordingly, the Plaintiff Cass submts that these
sections create a “rebuttabl e presunption of reliance” in
favour of a person who purchased a security offered by a
prospectus and that this presunption can only be rebutted by

proof that the purchaser had actual, prior know edge of the

m srepresentation.

[57] | amsatisfied that it would be inappropriate to

determne the entitlenent of persons who purchased their
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Comon Shares in Quebec on the basis of the materials which
are presently before ne. Wile | amnot satisfied that it is
appropriate for a Quebec subclass to be created at this tine,
the parties are at liberty to apply to create such a subcl ass
and to then apply pursuant to Rule 18A of the Rules of Court
to determ ne the questions which have been raised by the

Def endants. Any applications regarding the Al berta and New
Brunswi ck subclass or the potential of a Quebec subcl ass
shoul d be set before nme prior to any Notice being forwarded

pursuant to s.19 of the Act.

VWHY A SEPARATE ONTARI O SUBCLASS?

[ 58] More than half of the PO instal nent receipts were
distributed to Ontario residents (30,532,734 out of
60,917,216). As well, if the lex loci delecti subsequently
established to be Ontario for all purchasers, then this

subcl ass wll have already been established. As well, As
well, if | amultimately found to be incorrect in establishing
nore than one non-resident subclass, then the Ontario subcl ass
can becone the one subclass for all non-residents. | am
satisfied that the protection of the interests of those who
pur chased their Conmon Shares in Ontario can be best protected

if they are separately represented.

SHOULD EACH OF THE OTHER PROVI NCES BE A SEPARATE SUBCLASS?
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[ 59] Counsel on behal f of Boliden provided a table which
assunes that each individual in a province had know edge of
the failure of the Tailings Dam by April 30, 1998, being a few

days after the failure occurred. The part of that table which
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[60] is reproduced here represents those provinces other than

Al berta, New Brunsw ck and Quebec.

Jurisdiction

Limtati on Period

Date of Expiry

Saskat chewan earlier of one year after April 30, 1999*
Securities Act, plaintiff first had
s. 147 know edge, or 6 years after

the date of the transaction

that gave rise to the cause

of action.
Newf oundl and earlier of 180 days after Cct ober 30,
Securities Act, plaintiff first had 1998*

s. 138

know edge, or 3 years after
date of transacti on.

Nova Scoti a
Securities Act,
s. 141(4)

Three years after date of
transacti on.

June 17, 2000

Prince Edward Earlier of 1 year after April 30, 1999
| sland Securities [plaintiff first had
Act, s. 16.2 know edge, or three years
after the date of the
transacti on.
Mani t oba 2 years after the cause of June, 1999**
Limtation of action arose. or
Actions Act, April 25,
s.2(1)(b) 2000* **
* t hese periods begin running fromthe assuned date of
know edge, being April 30, 1998, a few days after

the dam failure

** 2 years fromthe filing of the prospectus or from

the distribution of the instal nent

recei pts

*** 2 years fromthe date of the damfailure.

[61] Boliden submts that the issue of know edge is

specifically raised in al

Scotia and Mani t oba.

of the provisions except Nova

As to Nova Scotia, the Iimtation period

is calculated fromthe date of the transacti on which Boliden

submts would be June 17

1997. For Mani t oba,

the limtation
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period begins to run when “the cause of action arose” and
Bol i den submits that the decision in Wsel ak v. Beausejour
District Hospital No. 29, [1987] 1 WWR 47 (Man. QB.) at
pp. 49-51 stands for the proposition that a cause of action
ari ses when all of the elenents of the action are present,
irrespective of whether the plaintiff has or ought to have

di scovered the facts upon which the case is based.

[62] Boliden also submits that the security legislation in
vari ous provinces is not identical. For instance, it submts
t hat Mani toba has no provision that allows for an action for
damages agai nst a company as issuer although there is a
provision that allows for an action against the directors as
wel | those who signed the certificate in the Prospectus.
Accordingly, this may allow an action against Trell eborg BV
and Trell eborg AB but not against Boliden. As well, the
Mani t oba | egi sl ati on does not use the term “m srepresentation”
but rather provides for an action for danages based on a
“material false statenent” although that termis not defined

under the Manitoba Securities Act.

[63] At this point in the proceedings, | amnot satisfied that
the interests of the class nenbers in other provinces are such
that it is necessary to protect those interests by

establishing further non-resident subclasses. | amsatisfied
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that all other non-resident nmenbers of the Plaintiff C ass can
have their interest protected under a subclass that | wll

designate as: “Remai ni ng Non- Resi dent Subcl ass”.

[64] While it would be necessary in due course to apply the
[imtation provisions and ot her substantive |aw of other
jurisdictions in determining the clains of the nenbers of that
subcl ass once the lex loci delecti is determned, | am
satisfied that it is not appropriate to deternm ne those issues
on the basis of the materials before ne. It would be

i nappropriate to create further subclasses w thout nmaking a
determ nation that the conmon issues are such and that the
interests are such that separate representation is required.
Thi s subcl ass can be redefined in due course if it is shown
that the laws in other provinces are so different as to
require further subclasses. It is also possible to decide a
nunber of common issues before issues which are not conmon are
determ ned for further non-resident subclasses. That can be
done in due course. Such an application can be made with
regard to those nenbers of the Plaintiff Cass who purchased

their shares in Mnitoba.

[65] A representative plaintiff nmust not necessarily have a
cause of action against each defendant in order to certify a

proceedi ng as a class proceedi ng: Canmpbell v. Flexwatt,
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supra. Accordingly, it is also the case that nmenbers of a
subcl ass need not necessarily have a cause of action agai nst
each of these Defendants which may well be the case in
Mani t oba. Accordingly, Boliden or any of the other Defendants
are at liberty in due course to apply for an Order that a
Mani t oba subcl ass be created and for a dism ssal of any claim
by that Subcl ass agai nst Boliden. However, at this stage, |
amsatisfied that it would i nappropriate to decide such issues

on the basis of the materials which are presently before ne.

CLAI M5 OF THOSE RESI DI NG QUTSI DE CANADA

[ 66] 21,969,182 instal nent receipts (approxi mately 33 per
cent) were sold to purchasers resident in the United States
and Europe pursuant to docunents prepared in accordance wth
the |l aws of those jurisdictions. The Defendants submt that
the statutory causes of action under the Securities Acts are
not afforded in relation to any m srepresentation other than
one contained in a “Prospectus” and only to those persons who
pur chased one or nore of the securities “offered by” the
Prospectus or “offered thereby”. Specifically, the word
“prospectus” in the Securities Acts cannot be taken to extend
t he cause of action in relation to the “Private Pl acenent
Menmor anduni used in the United States nor the “International

Prospectus” used el sewhere. Therefore, the Defendants submt
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t hat purchasers where the lex loci delecti is established to
be outside of Canada cannot avail thenselves of the cause of

action pleaded and nust be excluded fromthe class.

[67] This may or may not be a case where “...territorial
consi derations may becone nuted” “they may conflict and ot her
considerations may play a determning role” (per La Forest J
in Tol of son, supra, at p. 305). Wile it nmay be very
difficult for the Plaintiff Class to establish the intention
of Provincial Legislators to give protection to those where
the Iex loci delecti is shown to be outside Canada or even
outside their own Province, | ampresently not satisfied that
this claimis so patently ridicul ous that purchasers who

pur chased outsi de of Canada shoul d be excluded fromthe
“Remai ni ng Non- Resi dent Subclass” at this time. | amalso

m ndful of the potential clains of purchasers who reside

wi t hi n Canada but who may have purchased their shares within

one of Canada’'s Territories.

[68] Accordingly, all non-resident nenbers of the Plaintiff
Cl ass other than those who are in the Al berta Subcl ass, the
New Brunswi ck Subcl ass, and the Ontario Subclass, will be

added to a Rerai ni ng Non- Resi dent Subcl ass.

MUST THERE BE SEPARATE REPRESENTATI VE FOR EACH SUBCLASS?

2001 BCSC 1054 (CanlLli)



Pearson, Matus and Elliott v. Boliden Limted et al. Page 35

[ 69] The question which arises is whether one representative
Plaintiff can act as the representative Plaintiff for a nunber
of subclasses. The Plaintiff Cass submts that there is no
requi renent that separate representative plaintiff be

appoi nted for each subclass unless, pursuant to s.6(1) of the
Act, it is the opinion of the court that the protection of the
interests of the subclass nmenbers require that they be
separately represented. The Plaintiff Cass submits that
there is no requirenent that representative Plaintiffs for
each subcl ass be appointed as there is no evidence that
Kenneth Elliott has interests which are in conflict with other
nmenbers of the subclasses. |In this regard, the Plaintiff
Class relies on the decision in Anderson v. WIlson (1998), 37

OR (3d) 235 (Ont. Gen. Div.) where Canpbell J stated:

It is not necessary for the representative
plaintiffs to share every characteristic of every
menber of the class or even to be typical of the
class. Although the representative plaintiffs are
infected claimants, there is at this stage no
apparent conflict of interest between them and ot her
menbers of the class and no error in the finding
that they properly represent the proposed class. (at
p. 251)

[ 70] The Defendants submt that, in accordance with s.6(1) of
the Act, the protection of the interests of individuals who
pur chased Comon Shares in Boliden in jurisdictions other than

British Colunbia or Ontario requires that certification only
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occur when there is a representative plaintiff, a
representative plaintiff in place who neets the requirenents
set out in S.6(1) for each subclass other than the British
Col unmbi a and Ontario subcl asses. Accordingly, the Defendants
propose that there be no certification for subcl asses ot her
than British Colunbia and Ontario until a representative

plaintiff for each of those subclasses is identified.

[71] In the appeal in Canpbell v. Flexwatt, supra, the
question of whether the plaintiffs were representative of the
Plaintiff Cass was dealt with by Cumm ng JA who gave judgnment
on behalf of the court. Cunm ng JA adopted the view of K
Smith J in Endean, supra, about what were the two nost

i nportant considerations in determ ning whether a

representative plaintiff was appropriate:

It has been established that there is a comobn
interest and I can see no reason why the
representative plaintiffs would not vigorously
prosecute the claim Any individual plaintiffs who
feel that the representative plaintiffs would not
represent themwell may opt out of the class
proceedi ng and pursue individual actions. (at p.
23)

[72] It is inportant to note that s.6 (1) of the Act only
deals with the inability of the Court to certify the entire
proceedi ngs as a class proceeding rather than the inability of

the Court to certify part of a proceedi ng but not another part
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where the other part does not have a representative Plaintiff
as yet. To acceed to the subm ssions of the Defendants woul d

nmean that there can be no certification at this stage.

[73] | amsatisfied that this was not what was intended by
either s.6 (1) or s.8 (2) of the Act. Rather, | amsatisfied
that the intent of those two subsections is to prohibit any
part of the proceeding as a class proceedi ng unl ess each of

t he subcl asses has a representative plaintiff who can “fairly
and adequately represent the interests of the subclass” and
who does not have “on the comon issues for the subclass, an
interest that is in conflict with the interest of other

subcl ass nmenbers.” | amsatisfied that it is not necessary
for a separate representative plaintiff to be in place before
each of the subclasses is established. The “representative
plaintiff” who can “fairly and adequately represent the
interest of the subclass” at this stage can be a person who is
the sane person as the “representative plaintiff for the

cl ass”.

[74] While s.6(1) of the Act uses the words “in addition to”
when referring to a representative plaintiff who would fairly
and adequately represent the interests of the subclass, the
section does not use the phrase “a different representative

plaintiff”. Accordingly, the representative plaintiff who
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will represent the interests of the subclass nmust nerely be a
representative plaintiff who can “fairly and adequately”

undertake that representation.

[75] | am m ndful that it is not necessary that a
representative of a subclass have “typical involvenent” with
the cause of action: Abdool, supra (1995), 21 QR (39 453

(Ont. Gen. Div.). As OBrien J stated in that decision:

In my view the “representative plaintiff”...need not

have typical experience with other plaintiffs.

think it sufficient that he has no conflict of

interest and is shown to be an individual who wll

fairly and adequately advance the class clainms. (at

p. 465).
[76] | follow the practice adopted by Brenner J (as he then
was) in Sawatzky v. Societe Chirurgicale Instrunentariumlinc.,
S.C.B.C. Action No. C954740 (Vancouver Registry) where a
single representative plaintiff was appointed for three

di stinct subcl asses.

[77] As | have invited counsel to bring on applications
pursuant to Rule 18A for a sunmary determ nation of the
entitlement of those who purchased shares in Al berta, New
Brunswi ck, Quebec and outside Canada to renmi h nmenbers of non-
resi dent subclasses, | amsatisfied that it is appropriate for
M. Elliott to instruct counsel to defend any applications to

have those subcl asses elimnated. | will rely on counsel for
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M. Elliott to nake any recommendations if satisfied that a
potential conflict of interest between nenbers of various
subcl asses has becone an actual conflict of interest such that
it is no |onger appropriate for Kenneth Elliott to remain the
representative Plaintiff for all subclasses. | ampresently
satisfied that Kenneth Elliott does not have such a sufficient
conflict of interest that it will be necessary for
representative plaintiffs to be in place prior to the
certification of the various subclasses and, accordingly,
Kenneth Elliott is appointed the representative plaintiff for

al | subcl asses.

VWHAT |'S THE “PERI OGD OF DI STRI BUTI ON’ ?

[ 78] The Defendants submt that the period nost frequently
specified in the Securities Acts refers to the “period of
distribution” or the “period of distribution to the public”.
The Defendants submt that this period ended on June 17, 1997.
Accordi ngly, no person should be a nenber of a class or
subclass if they purchased their shares in the secondary

mar ket after June 17, 1997.

[79] The Plaintiff C ass submts that Nesbitt Burns does not
i ndicate when it conpleted the acquisition of the additional
10,118,656 installnment receipts so that all conm tnents under

the PO could be met. As well, there is no evidence before

2001 BCSC 1054 (CanlLli)



Pearson, Matus and Elliott v. Boliden Limted et al. Page 40

the Court when all of the shares were distributed under the
|PO. The Plaintiff Cass therefore submts that the date of
closing of the offering is not clear so that the period of
distribution is a matter of fact which nust be determ ned and
that this is a question of fact that should be deferred until

the trial of the compn i ssues.

[ 80] The Defendants submit that the description “during the
period of distribution or distribution to the public” will be
of no assistance to potential nmenbers of a subclass who are
notified of these proceedings as this phrase involves “the use
of legal term nology w thout any clear idea of what that
term nol ogy neans”. They also subnmt that a precise end date
to the period of distribution should be set out in the
definition of all subclasses to provide potential subclass
nmenbers with a clear idea of whether or not they fit within
that definition. They submt that all the facts which are
required to identify that date as being June 17, 1997 are
before the Court. The closing of the offering, which is when
the shares were transferred from Trell eborg BV to Nesbitt,
Burns when Nesbitt Burns distributed the instal nent receipts,
and when the first instal nent was payable, was on June 17,

1997.
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[81] | agree with the subm ssion of the Defendants that the
use of phrases such as “during the period of distribution” or
“during the period of distribution to the public” would be of
little or no assistance to potential nenbers of the subclass
who were notified of these proceedings. Accordingly, while
the subclasses will initially be restricted to those who

pur chased Comron Shares during “the period of distribution or
distribution to the public”, before a Notice is sent to
menbers of all subclasses, a date is to be added to the

requi renents set out for each subcl ass.

[82] | amsatisfied that the question of what constitutes the
period of distribution or distribution to the public is a
matter of fact but that this is a fact which can be dealt with
pursuant to Rule 18A of the Rules of Court and is a matter

whi ch nust be determned prior to a notice being forwarded to
potential nmenbers of subclasses. Subject to the two
exceptions noted below, | specifically reject the subm ssion
of the Plaintiff C ass that purchasers in the “secondary

mar ket ” shoul d be included within the subclasses which | have
established. Accordingly, the requirenents of each of the
subcl asses are to be anended so that it is clear that only

t hose who purchased Common Shares prior to a certain date are

i ncl uded within the subcl asses.
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[83] The Plaintiff Cl ass submts that s.131 of the British

Col unmbi a Securities Act and simlar provisions in the
Securities Acts do not require the person who purchases the
security to do so froman underwiter. Those provisions
nmerely state that a person must purchase security offered by a
prospectus “during the period of distribution”. The Plaintiff
Cl ass submits that persons who purchased shares in the
secondary market are able to seek the protection of s.131 of
the British Colunbia Securities Act. Alternatively, the
Plaintiff Cass submts that the right of secondary market
purchasers to the statutory renedies is a conmon issue of |aw
whi ch should be determined at the trial of the common issues
and that such a conpl ex question of statutory interpretation

shoul d not be considered on the application for certification.

[ 84] The Defendants submit that secondary narket purchasers
are excluded for two reasons. First, the statutory renedies
are not avail able to secondary market purchasers. Second,
even if the statutory renedies were avail able to secondary
mar ket purchasers, none of those purchases were made during

the “period of distribution”.

[ 85] A purchase of securities on the secondary market does not
fall within the definition of “distribution” as that termis

defined in s. 1 of the Securities Act. Wile s. 131 of the
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Securities Act creates a cause of action for danages in
relation to a security offered by the prospectus during the
period of distribution and against the issuer or selling
security hol der on whose behalf the distribution is mde, the
Securities Act only provides for continuing disclosure in
relation to public traded securities but no statutory cause of
action for the breach of the failure to provide continuing

di scl osure obligations. As well, even assum ng secondary

mar ket purchasers could clai munder s.131 or under simlar
provi sions under the Securities Acts, those persons could only

do so if they purchased during the period of distribution.

[86] Fromthe definition of “distribution”, it is clear that
the purchases that Nesbitt Burns nmade in order to have
avai l abl e a further 10, 118,656 instal ment recei pts woul d be
part of the shares that were eventual ly purchased during the
period of distribution as | amsatisfied that these would be
purchases “incidental to a distribution” (as set out in sub(f)
of the definition). The instalnment receipts which were

pur chased by Nesbitt Burns and then allocated to the other
underwiters so that they would be available to be distributed
under the I PO are shares purchased during the period of

di stribution. However, there were other shares purchased

during the period of distribution.
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[ 87] Trading in instal nent receipts started as early as June
11, 1997. Accordingly, there may well have been purchasers

ot her than Nesbitt Burns who were able to purchase instal nent
receipts prior to the period of distribution concluding. |
have suggested a process whereby the | ast date of the period
of distribution can be established. It will also be necessary
to determ ne whet her purchasers other than Nesbitt Burns who
pur chased instal nent receipts between June 11, 1997 and the
end of the period of distribution were purchasing pursuant to

the distribution nade under the | PO

[88] | amsatisfied that the Plaintiff C ass has established a
bona fide triable issue in this regard. Accordingly, there
will be a determi nation pursuant to Rule 18A of the Rul es of
Court about whether such purchasers are to be included within
a subcl ass because they purchased instal ment receipts during
the period of distribution even though they did not purchase
themas a result of the distribution nmade pursuant to the |IPO
However, those who purchased on the secondary narket after the
period of distribution ended will not be part of any subcl ass.
Until an actual date is established and until the issue of
whether a limted nunber of purchasers in the secondary market
are to be included, the requirenments of all subclasses wll

nmerely be that they purchased during a “period of
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distribution” or a “period of distribution to the public”.
The issue of other purchasers in the secondary market is al so
a conmon issue which can be tried prior to the Notice being

forwarded to all nenbers of the Plaintiff C ass.

SHOULD PERSONS WHO SOLD BEFORE APRIL 25, 1998 BE EXCLUDED FROM

ALL SUBCLASSES?

[ 89] The Defendants submt that all persons who sold their
shares prior to the failure of the Tailings Dam shoul d be
excluded fromthe class and they rely on the decision in Carom
v. Bre-X Mnerals Ltd. (1999) 44 OR (3d) 173 (Ont. Gen.
Div.). In that case, Wnkler J refused to include persons who
had di sposed of their shares prior to the disclosure of the

al | eged fraud because the | osses they nmay have suffered did

not arise fromthe fraud itself.

[ 90] The Defendants submit that the alleged m srepresentations
di d not becone known in the market place until the Tailings
Dam failed on April 25, 1998 so that anyone who sold their
shares before the failure could not have suffered a | oss as a
result of the m srepresentations which are alleged. The

Def endants rely on the decision in 3218520 Canada Ltd. v. Bre-
X Mnerals Ltd. et al. (unreported endorsenent, Dec. 6, 1999),
387/99) (Ont. C A ) where the appeal fromthe judgnment of

Wnkler, J was dism ssed and the foll owi ng comment was nade:
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It is no part of the plaintiff’s case that the

mar ket price before March 26, 1997 woul d have been
any different if all the defendants’ representations
were true. It is common ground that those who sold
before then could not have relied to their detrinent
on any representation. No sharehol der | oss before

t hen coul d have been caused by an m srepresentation.
Any | oss before then was caused by the sale, not by
the fraud. Wnkler J. held that the | osses did not
arise fromthe delicts alleged in the causes of
action pleaded, and therefore could not be included
in the class. He correctly held that a Bre-X

shar ehol der who sol d her shares before March 26,
1997 was always in the sanme identical position

whet her or not there was any gold. There is
therefore no error in the tenporal description of
the class. (at p. 5)

[91] The Plaintiff C ass submts that there are a nunber of
reasons why the statenments of Wnkler J in the General

Di vision decision in Bre-X do not apply in the case at bar.
First, the Plaintiff Cass relies on a nunber of

m srepresentations including the stability of the Tailings
Dam Accordingly, the failure of the Tailings Damwas nerely
the catalyst for a review of the m srepresentations alleged in
the Prospectus. Second, the Plaintiff Cass submts, had the
Prospectus revealed the true condition of the Tailings Dam

t he shares woul d have commanded a price | ower than $16. 00.
Accordingly, the Plaintiff Cass submts that, even class
menbers who sold their shares before the failure of the
Tailings Dam paid too much for their shares. The Plaintiff
Class submts that it cannot be determi ned at this stage

whet her the “early sellers” received nore for their shares
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than they would have if the Prospectus had contained a ful

di scl osure.

[92] It is not clear that the decision of Wnkler J in Bre-X
supra, disposes of this issue or whether to exclude persons
who sold their shares before April 25, 1998 is a question

whi ch shoul d be deferred until the trial of the common issues.
| have deci ded that the subclasses should not be limted to

t hose who did not sell their shares before about April 25,
1998. First, | believe that the Plaintiff C ass has
established a triable issue regarding this point. Second, |
believe it is appropriate to err on the side of protecting
peopl e who have a right to access to the courts. Wile the
Def endants will be at liberty to bring on an application prior
to any Notice under the Act being forwarded to nmenbers of the
Plaintiff Cass, initially there will be no linmtation on the
subcl ass based on those persons in the certified subcl asses

who still had all or sonme of their shares on April 25, 1998.

FORM OF NOTI CE UNDER DI VI SION 3 OF THE ACT

[93] The parties will be at liberty to speak to the question
of the formof Notice to be forwarded to nenbers of the
subcl asses. At that tine, the formof Notice, the party to

pay for the cost of the Notice, the various dates to be
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[94] conpleted within the Notice, and any del etions or

addi ti ons of non-resi dent subcl asses can be heard.

"G D. Burnyeat, J."
The Honourable M. Justice G D. Burnyeat
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