Citation: Killough et al v. Can. Red Dat e: 20010719
Cross et al.

2001 BCSC 1060 Docket : C976108

Regi stry: Vancouver

| N THE SUPREME COURT OF BRI TI SH COLUMBI A

BETV\EEN:

EDWARD Kl LLOUGH, PATRI CI A NI CHOLSQON, | RENE FEAD,
DAPHNE MARTI N, DEBORAH LUTZ, AND MELANI E CREHAN

PLAI NTI FFS
AND:
THE CANADI AN RED CROSS SOCI ETY, HER MAJESTY THE
QUEEN I N RI GHT OF THE PROVI NCE OF BRI TI SH COLUMBI A,
and THE ATTORNEY GENERAL OF CANADA
DEFENDANTS
REASONS FOR JUDGVENT
OF THE
HONOURABLE MR. JUSTI CE K. SM TH
Counsel for the Plaintiffs: David A. Klein and
David M Rosenberg
Counsel for the Defendant The Ward K. Branch
Canadi an Red Cross Society:
Counsel for the Defendant Her D. difton Prowse and
Maj esty the Queen In Ri ght of the Keith L. Johnston

Provi nce of British Col unbi a:

Counsel for the Defendant The Paul Vi ckery and
Attorney General O Canada: Wwendy J. A D voky

2001 BCSC 1060 (CanLll)



Killough et al v. Can. Red Cross et al.

Page 2

Counsel for the Public Guardi an
And Trustee of British Col unbi a:

Counsel for the Canadi an
Hermophi | i a Soci ety:

Dat es and Pl ace of Hearing:

Duncan J. Manson

Mark G Underhil |

February 12 and 13, 2001
Vancouver, B.C

2001 BCSC 1060 (CanLll)



Killough et al v. Can. Red Cross et al. Page 3

[1] This hearing concerned, anong other things, applications
by the plaintiff Deborah Lutz for orders certifying this
action agai nst the defendant The Canadi an Red Cross Society
(“the Red Cross”) as a class action pursuant to the provisions
of the Class Proceedings Act, R S.B.C. 1996, c. 50 (the "Act”)
and approving partial settlenments reached with the Red Cross
and with Her Majesty the Queen In Right of British Col unbia
(“the provincial governnent”). The action will continue

agai nst the Attorney CGeneral of Canada, who is not a party to

t he proposed settl enents.

[2] As well, the hearing concerned M. Manson’s application
on behalf of the Public Guardian and Trustee for standing to
make subm ssions in relation only to the application for
approval of plaintiffs’ class-counsel |egal fees and

di sbursenents, which will be heard at a date yet to be fixed.
M. Underhill advised that he appeared on a watching brief for
his client, the Canadi an Henophilia Society, and that he
anticipated that the issues with which his client is concerned
woul d be worked out by agreenent. | assune that they have

been.

[3] The action arises out of the now notorious contam nation
of the Canadi an bl ood supply with Hepatitis C virus in the

| ast three decades of the twentieth century.
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[4] By order made Novenber 24, 1998, this action was
certified as a class action against the defendants other than
the Red Cross, which was exenpted fromthe order because, on
July 29, 1998, all proceedings against it were stayed or
suspended by order of the Ontario Court (CGeneral Division) in
a proceeding taken in that Court pursuant to the Conpanies’
Creditors Arrangenment Act, R S.C. 1985, C 36 (“the CCAA
proceeding”). As a result of the reorganization of the
affairs of the Red Cross in that proceeding, a fund of
approximately $63 million was offered for settlenent of al
claims against the Red Cross made in this action and in
parallel actions in Ontario and Quebec arising out of
Hepatitis C infections contracted fromthe Canadi an bl ood
supply before January 1, 1986, and between July 1, 1990, and
Sept enber 28, 1998, which is when the nanagenent of the bl ood
supply was transferred fromthe Red Cross to the Canadi an

Bl ood Services and to Hena- Quebec. The offer has been
accepted, subject to Court approval in each jurisdiction
concerned. The stay of proceedings was |ifted by order nade
in the CCAA proceeding to permt this and the concurrent

appl i cati ons.

[5] As well, an offer by the provincial government to settle
all clains against it in this action for approximtely $6.5

mllion has been presented for approval. This proposed
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settlement affects only the plaintiffs in this action and is

subj ect to approval by this Court only.

[6] The class of plaintiffs in this action does not include
those who were simlarly infected between January 1, 1986, and
July 1, 1990, as their clainms were settled in separate
proceedi ngs: see, for this province, Endean v. Canadi an Red

Cross Society (1999), 68 B.C.L.R (3d) 350 (S.C.).

[7] Hepatitis Cis a virus that produces an inflammtion of
the liver in those infected with it. It can be transmtted

t hrough transfusi ons of bl ood and bl ood products, and those
infected with it can transmt it to others through sexual
contact. As well, it can be transmtted by an infected nother
to her fetus. The virus causes no synptons in sonme recipients,
but its effects on others range fromchronic fatigue to death
caused by cirrhosis or by heptocellular cancer. There is no

known cure for the disease.

[8] Until 1998, control and managenent of the Canadi an bl ood
supply lay with the Red Cross. For several years, including
the material periods of tinme, it was funded by the federal,
provincial, and territorial governnents, who forned a
committee to oversee the administration of the blood supply
and to establish policies for the collection and distribution

of bl ood.
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[9] In the 1970's and 1980’ s, Anmerican scientists devel oped
surrogate, or indirect, tests for Hepatitis Cvirus in the
Anmeri can bl ood supply. Studies done in the early 1980’ s
concluded that these tests were effective in identifying the
presence of the virus in donated blood. As a result, American
bl ood banks began to enploy these tests as early as 1982 and,
by about August 1, 1986, they were routinely used by the
Anerican Associ ation of Bl ood Banks and the Anerican Red
Cross. However, they were never inplenented in the Canadian

bl ood system

[10] In the late 1980's, scientists devel oped a specific test
for Hepatitis Cthat was put into use in the United States, in
conjunction with the surrogate tests, to good effect.

However, while the Red Cross inplenented the specific test in
Canada on July 1, 1990, it continued to ignore the surrogate
tests. Finally, with the inplenentation by the Red Cross of a
second, nore-sensitive specific test in 1992, the Canadi an

bl ood system canme into harnmony with the testing reginme in the

United St at es.

[ 11] The essence of the plaintiffs’ case is that they becane
infected with the Hepatitis Cvirus as a result of the failure
of the three defendants to inplenent the surrogate tests and

to seasonably introduce the nore effective testing regine.
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[ 12] The purpose of the Conpanies’ Creditors Arrangenment Act
is to allowinsolvent but viable businesses to avoid the
precipitate distribution of their assets anongst their
creditors by permtting themtime to work out a reorgani zation
that will enable themto continue as going concerns. Faced

wi th an overwhel m ng nunber of clains arising out of the
contam nat ed bl ood system the Red Cross sought protection in
t he CCAA proceeding to allowit tine to attenpt to negotiate
settlenments of all outstanding clains against it, to
facilitate the sale of its blood-collection assets to the
Canadi an Bl ood Services and to Hema- Quebec, and to enable it
thereafter to continue to carry on its humanitarian activities

unrelated to the collection and managenent of the bl ood

suppl y.

[13] The Red Cross ultimately filed a plan of conprom se and
arrangenment in the CCAA proceeding that described four classes
of creditors, all of whomvoted in favour of accepting the

pl an. On Septenber 14, 2000, M. Justice Blair, the judge
presiding in the CCAA proceedi ng, endorsed the plan,
describing it as “fair and reasonable” in the context of the
Conmpani es Creditors Arrangenent Act. He observed that the
plan was the cul m nation of “two years of intense and conpl ex
negoti ati ons”, and he commended counsel for their efforts in

what he characterized as a “difficult and sensitive case.”
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[ 14] The plan provides for a trust fund of approximtely $79
mllion to conpensate persons infected wth di sease as a
result of the transfusion of blood or blood products. It is

proposed that it be divided as foll ows:

1. $600, 000 for claimants with Creut zfel d-Jacob

Di sease;

2. $1 million for claimants infected with Hepatitis C
from bl ood collected fromprisons in the United

St at es;

3. approximately $63 million (the “HCV Fund”) for
claimants in this action and the parallel actions in

Ontario and Quebec;

4. approxi mately $13.7 million for those infected with
H V; and
5. $500, 000 for transfusion claimants not otherw se

provi ded for.

M. Justice Blair’'s reasons for sanctioning the plan are
publ i shed in Re Canadi an Red Cross Society (2000), 19 C.B.R

(4'™"y 158; [2000] O J. No. 3421 (QL.)(OS.CJ.).

[15] The trust fund is conprised, in part, of $8.975 nmillion

contributed by what are described as “Plan Participants”, that
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is, certain pharnmaceutical conpanies, hospitals, physicians,
and insurers who are exposed to potential liability through
claims made against themin litigation by infected claimants.
Al though the relative nerit of their contribution was not
apparent, counsel advised that no informati on was avail abl e as
to the conposition of the contribution or of the reasons
notivating the contributors. However, on February 20, 2001,
while | had this matter under reserve, M. Justice Wnkler of
the Ontario Superior Court of Justice dism ssed the parallel
application for settlenment approval in Ontario, in McCarthy v.
Canadi an Red Cross Society, [2001] OJ. No. 567 (QL.)
(G.S.CJ.), with liberty to renew the application on further
evi dence of the fairness and reasonabl eness of the
contribution to be made by the Plan Participants. As well, he
concluded that the initial proposal to pay nothing to famly
menbers and relatives of infected persons — described as

“derivative claimants” - was not satisfactory.

[16] As a result, counsel asked nme to wi thhold judgment on
this application until those issues should be resolved in
Ontario. Further evidence was filed and subm ssions nmade in
Ontario and, as well, the proposed settlenment was anended to
provi de for nodest paynents to derivative claimants.

Consequently, on June 22, 2001, Wnkler J. approved the
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proposed settlenment: see McCarthy v. Canadi an Red Cross

Society, [2001] O J. No. 2474 (QL.) (O.S.CJ.).

[17] Counsel advise that the proposed settlenent has al so been
approved by Tingley J. of the Quebec Superior Court, on July

10, 2001, with reasons to foll ow

[ 18] Recently, counsel filed further materials in this action
to address the contribution of the Plan Participants, which

i ncl uded t he evidence that was placed before Wnkler J. in
connection with that issue. They also filed a notion to add
the Plan Participants as parties for purposes of this
application. Since then, further materials have been fil ed.
After being advised by all counsel that none take any issue
with the materials filed, and that none oppose the joinder of
the Plan Participants or the approval of the proposed
settlement, | have concluded that | can give judgnent without

a further oral hearing.

[ 19] The proposed settlenent with the provincial governnent
has a different genesis than that with the Red Cross. During
t he CCAA proceeding it canme to the attention of counsel for
the representative plaintiffs in this action that the

provi nci al government had asserted a claimof lien for
approximately $6.5 mllion against a building in Vancouver

owned by the Red Cross. Plaintiffs’ counsel were subsequently
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able to negotiate an agreenment with the provincial governnent
for the contribution of that lien claimin full settlenent of
clainms against it in this action. On Septenber 26, 2000,
Blair J. approved the proof of claimfor the lien and ordered
the nonitor in the CCAA proceeding to hold the anmpbunt of the
lien and accrued interest in trust, on the basis that the
nmoney would ultimately be paid to the plaintiffs in this
action which, he observed, “is consistent with the whole

phi |l osophy of the Red Cross Plan.” [|If the settlenent with the
provi nci al governnent is approved, that fund, including
accrued interest, will be paid to the credit of plaintiffs in
this action. |If the settlenment is not approved, the noney

will be paid to the provincial governnent.

[20] By virtue of s. 35 of the Act, these two settlenments nust
be approved by this Court to be effective. The proper
approach to the applications for approval is now well-settled
and is set out in Dabbs v. Sun Life Assurance Co. of Canada
(1998), 40 OR (3d) 429 (O C. (GD.)), flld. in Endean v.
Canadi an Red Cross, supra, at paras. 13, 14. The Court nust
be satisfied that the proposed settlenent is fair, reasonable,
and in the best interests of those affected by it and, in that
exerci se, nmust be concerned with the interests of the class as
a whole rather than the interests of particular nmenbers of the

class. The Court should consider such factors as the
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i kelihood of recovery or success in the action; the anount
and nature of discovery evidence obtained; the terns of the
proposed settlenent; the reconmendati ons and experience of
counsel ; the cost and likely duration of the litigation if the
settl enment should not be approved; the reconmendations of
neutral parties, if any; the nunber and nature of objections;
and the presence of good faith and absence of collusion. 1In
short, the court should weigh the conpeting positions of the
parties in the lawsuit, consider the risks and costs of a
trial, and exercise “an objective, inpartial and independent
assessnent of the fairness of the settlenment in all the

ci rcunst ances”: Dabbs, para. 15.

[21] | will deal first with the proposed settlement wth the

Red Cross.

[ 22] As counsel advise that it is urgent that a decision be
made in this matter because the settlenment offers will | apse
if not accepted by July 31, 2001, | wll not take the tine to
set out in detail the results of mny deliberations on the

evi dence. The proposal is described and anal yzed by M.
Justice Wnkler in paragraphs 12 to 14 of his reasons for
judgnment in McCarthy v. Canadi an Red Cross Society, [2001]

O J. No. 2474. After considering the evidence filed and the

subm ssions of counsel, | agree with and adopt his remarks.
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As well, the additional evidence filed in relation to the
contribution of the Plan Participants satisfies ne, as it
satisfied Wnkler J. at paragraphs 16-17 of his reasons, that

it is fair and reasonable in the circunstances.

[23] | would add that the issue relating to derivative clains
does not have the same prominence in British Colunbia as it
does in Ontario because of statutory provisions of the Ontario
Fam |y Law Act that have no counterpart in this province. The
paynments to claimants in this category wll be nodest but the
clainms, even if successful at trial, would be nodest as well,
and it is sensible in the circunstances to maxim ze the
settlement benefits to the primary claimants. Such an
approach has received judicial approbation in simlar
circunstances: see Know es v. Weth- Ayerst Canada Inc., [2001]

0J. No. 1812 (QL.) (O S.C. J.) at para. 20.

[24] It is very likely that the settlenent funds offered by
t he provincial governnment are all that will be available to
the class plaintiffs fromthat source, short of a successful
| awsuit. The settlenent plan provides that there will be a
single admni strator of the HCV Fund for this action and the
actions in Ontario and Quebec and it is proposed that it wll

also adm nister the $6.5 mllion on behalf of the claimants in
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this action. The settlenent funds contributed by the

provi ncial governnment will be distributed equally to entitled
claimants in this action. Thus, every nenber of the class in
this action who qualifies for payment fromthe settlenment with
the Red Cross will receive an additional paynent fromthese
funds and the cost of admnistration of this settlenment has
been m nim zed.

[25] The litigation risks facing the class plaintiffs in this
case are daunting, and the chances of a successful outcone
agai nst the Red Cross and the province are not high. Al though
no di scoveries have been conducted, the plaintiffs have had
the benefit of the results of the Krever Inquiry into the
Canadi an bl ood supply, which thoroughly canvassed the events
material to this lawsuit. Thus, counsel’s recomendati on of
the settlenent has a firmfoundation in fact, and is enhanced
by the extensive experience of counsel in personal-injury
litigation generally and in blood-related litigation and cl ass

actions.

[ 26] Moreover, the costs of litigating this action in a

typi cal case would be out of all proportion to the risk and
the reasonably anticipated reward, both in ternms of nonetary
expenditures and in terns of the intangible costs of delay in

recei pt of paynment. On the other hand, the settl enent
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provi des that those class nenbers who wi sh to pursue their

clainms individually may opt out of the settlenent and do so.

[ 27] Further, the representative plaintiff, after
consultation with a commttee conprised of other nenbers of
the class, urges the Court to approve the settlenent. As
stated by plaintiffs’ counsel, their reasons include the high
risk of losing at trial; the fact that many class nenbers are
ill and dying and are in imediate financial need; the
uncertainty of achieving a better settlenent and the risk of
losing this settlenent entirely if it should be rejected at
this point; the fact that this is a partial settlenent and
that there is still the prospect of additional recovery from
the Attorney General of Canada; and the fact that sone class
menbers are tired of the fight and want to bring it to an end.
In my view, these reasons provide cogent support for their

desire to accept the settlenent offers.

[28] A termof the proposed settlenent is that there wll be
“bar orders” granted to prohibit class nenbers from asserting
claims in future against the settling defendants, Plan
Participants, or any other person who m ght claimcontribution
or indemity or otherw se claimover against the settling
defendants or the Plan Participants. The |atter category

i ncludes any clainms made or to be nade agai nst the Attorney

2001 BCSC 1060 (CanLll)



Killough et al v. Can. Red Cross et al. Page 16

CGeneral of Canada that assert vicarious liability for the
fault of the Canadian Red Cross. Wthout such a bar order,
the settlenent will fail, since the settling parties will not

have the security of a cap on their potential liability.

[29] Jurisdiction to grant a bar order is given by s. 12 and
s. 13 of the Act: Sawatzky v. Societe Chirurgicale

I nstrunentariumlnc. (1999), 71 B.C.L.R (3d) 51 (S.C) at
paras. 38-45. The circunstances are such here that a bar

order in the terns sought is appropriate.

[30] Several written subm ssions were received from objectors,
sonme of whom were class nmenbers and ot hers of whom were
interested in the matter for various reasons. The gist of
their objections is that the provincial governnment is not
contributing sufficient conpensation. |In particular, they
object that British Colunbia, unlike some other provinces, has
not made no-fault benefits available to infected persons as
was reconmended by the Krever Inquiry. These are extra-
judicial, political concerns. M function on this application
is to assess the settlenment proposal that has been present ed.

| have no power or jurisdictionto anmend it; | may only

approve it or reject it.

[31] Considering all of the factors that I am bound to

consider, | amsatisfied that the proposed settlenment with the
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Red Cross and with the provincial governnent is fair and
reasonable and in the best interests of the class menbers, and

| approve it.

[32] Further, | amsatisfied that the requirenents for
certification under s. 4 of the Act have been net and |
certify the action for settlenment purposes, as requested and

as consented to by all parties.

[33] As well, | amsatisfied that the Plan Participants should
be added as defendants on their notion for that purpose, and

that application is granted.

[34] Finally, | amsatisfied that KPMG Inc. is suitable to be
the adm nistrator of the settlenment plan and | approve its

appoi ntnment in that capacity.

[ 35] The application to approve class counsel’s legal fees is
t he subject of a concurrent application to be heard on a date
to be fixed. |In that regard, M. Manson, counsel for the

Public Guardian and Trustee filed a notion seeking:

1. an order pursuant to Rule 15 of the Rules of Court
adding his client as a party representing class nmenbers

who are infants or nentally incapable adults;
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2. alternatively, an order pursuant to s. 15 of the Act
permtting his client to participate in this proceedi ng
as a representative of class nmenbers who are infants or

mental |y i ncapabl e adul ts;

3. alternatively, an order that his client be appointed
am cus curiae or be granted intervener status to
represent the interests of class nenbers who are infants

or nentally incapable adults.

[36] M. Manson made no subm ssion on his application pursuant

to Rule 15 of the Rules of Court.

[37] Section 15 of the Act provides:

(1) In order to ensure the fair and adequate
representation of the interests of the class or
any subcl ass or for any other appropriate
reason, the court nmay, at any time in a class
proceedi ng, permt one or nore class nenbers to
participate in the proceeding.

(2) Participation under subsection (1) nust be in

the manner and on the terns, including ternms as
to costs, that the court considers appropriate.

[38] While there may be cases where the Public Guardi an and
Trustee shoul d be given sone sort of formal standing, pursuant
to s. 15 or otherwi se, on an application for approval of

cl ass-counsel fees, there is no evidence of anything unique or
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unusual about this case that would warrant the granting of

orders such as those sought by M. Manson.

[39] Some comments of Wnkler J. in McCarthy v. Canadi an Red
Cross Society, [2001] OJ. No. 2474, at para. 21, are apt,

however, in this context. He sai d:

...a class proceeding by its very nature involves the
i ssuance of orders or judgnents that affect persons
who are not before the Court. These absent class
menbers are dependent on the Court to protect their
interests. . . . The Court is not equipped, nor
should it be required, to engage in a forensic
investigation into the material or to mne the
record to informitself. Counsel nust direct the
Court to all relevant information that woul d i npact
on the Court’s determnation. This is especially

i nportant where the notion is for the approval of
settl enent agreenents, class counsel fees or consent
certifications for the purpose of settlenent.

[ 40] Counsel have an inherent conflict of interest on
applications for approval of their own fees and di sbursenents.
Wil e those of us who are trained in the workings of the |egal
system under stand that counsel put aside their own self-
interest in such matters, as they are ethically bound to do,
deci sions that take into account the objective, perhaps
adversarial, subm ssions of other interested parties wll
generally better withstand scrutiny. Accordingly, if the
Public Guardian and Trustee wi shes to address the Court on
behal f of legally incapable persons in the class, it is ny

view that the Court should hear those subm ssions.
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[41] Section 12 of the Act clothes the Court with a very broad

di scretion. It provides:

12 The court may at any tine nmake any order it
consi ders appropriate respecting the conduct of
a class proceeding to ensure its fair and
expedi ti ous determ nation and, for that
pur pose, may inpose on one or nore of the
parties the terns it considers appropriate.

It would assist the Court to have the perspectives of the
Publ i c Guardi an and Trustee on the proposed cl ass-counsel

fees. Therefore, it would be appropriate in this case, in
order to ensure the fair and expeditious determ nation of this
i ssue, to order that counsel for the Public Guardian and
Trustee nmay be heard on the application to approve cl ass-

counsel fees. Counsel may speak to ternms, if necessary.

[42] There will be orders accordingly. | would add that
paynent of benefits to clainmants should not be del ayed sinply
to permt the approval of class-counsel fees. |If necessary,
the adm ni strator should hold back a proportionate part of

each benefit paynent pending resolution of that issue.

“K.J. Smith, J.”
The Honourable M. Justice K J. Smith
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