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BETV\EEN:

THOMAS HOLST KNUDSEN by his Guardian ad Litem
PALLE KNUDSEN as Representative Plaintiff

Plaintiff

AND:

CONSOLI DATED FOOD BRANDS | NC. carrying on business as
FLEETWOOD SAUSAGE

Def endant

Counsel for Plaintiff: D.A. Klein
J. G Pearce

Counsel for Defendant: J.D. Morin
Counsel for the Public Guardian C. Cunni ngham

and Trust ee:

| NTRCDUCT1 ON:

[1] THE COURT: This is a threefold application brought by

the plaintiff under the O ass Proceedings Act, R S.B.C. 1996,
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c. 50. The first two applications are under Sections 2(2), 8,

and 35 of the Act for an order:

1. Certifying this proceeding as a cl ass
proceedi ng pursuant to Section 2 of the O ass

Proceedi ngs Act;

2. Declaring that the class be conprised of al
residents of British Col unbia who suffered
personal injuries and tested positive for E
coli 0157:H7 during the period between
Septenber the 23, 1999, and January the 31,
2000, after consumi ng a Fl eetwood Sausage
product. Persons of |egal capacity who have
accepted a settlenent offer and have signed a
rel ease in favour of the defendant in respect

of this matter are excluded fromthe class;

3. Appoi nting Tom Hol st Knudsen by his Guardi an Ad
Litem Palle Knudsen, as the representative

plaintiff of the class;

4. Declaring that the clainms of the class are for
damages arising frompersonal injuries suffered
as a result of consum ng neat products which

were tainted with E. coli bacteria and which
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wer e manufactured and distributed by the

def endant ;

Declaring that the relief sought by the
plaintiff class is judgnment against the

def endant for negligence and breach of the Sal e
and Goods Act, R S.B.C. 1996, c. 410, and if

gr ant ed:

a) Ceneral damages;

b) Speci al danmages;

c) | nterest pursuant to the Court Order
Interest Act, RS.B.C 1996, c. 79,

and

d) costs of this action pursuant to the
Cl ass Proceedings Act, R S.B.C. 1996,

c. 50.

Declaring that the follow ng question is
certified as a common issue in the class
proceedi ng. Does the defendant have liability

and damages to the cl ass;

Declaring that notice of the certification of

this class proceeding and the settl enent of
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10.

11.

12.

this class proceedi ng be given to class nmenbers
in a formand manner to be determ ned on

further application to the court;

Decl aring that nenbers of the class may opt out
of this action by notifying Klein Lyons in a
formand manner to be determ ned upon further

application to the court;

Decl aring that any nmenber of the class who does
not opt out of this action will be bound by the

settl enent agreenment once approved;

Approving the settlenment agreenent
substantially in the formattached as Exhibit D
to the affidavit of Mark L. Lyons, sworn

Decenmber 29, 2000;

Declaring that the settlenment agreenent is
fair, reasonable, and in the best interests of

t he cl ass menbers;

Such further and other relief as this

Honour abl e Court may deem j ust.

[2] The third application is for an order pursuant to Section

38(2) of the Act approving a class counsel fee to counsel for
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the representative plaintiff. | have concluded the requested

applications are appropriate. These are ny reasons.

THE BACKGROUND:

[3] This action arises out of the allegation of negligence
agai nst Consol i dated Food Brands Inc. carrying on business as
Fl eet wood Sausage in connection with an outbreak of illness
caused by the E. coli bacteriumin nmeat products that were

manuf act ured and distributed by Fl eetwood in Cctober 1999.

[4] Consolidated Food Brands Inc. is the sole proprietor of
Fl eetwood. Fl eetwood specializes in the manufacturing of

ready-to-eat meat products.

[5] The E. coli bacteriumknown scientifically as Escherichia
coli 0157: H7 produces high |l evels of toxins that have a toxic
effect on cells in the intestines and, if absorbed, exert
toxic effects on the kidneys. Food contam nated with E. col

| ooks and snells normal .

[6] On COctober the 25, 1999, the plaintiff's nother purchased
sone tainted nmeat froma grocery store |located in Langl ey,
British Colunmbia. The plaintiff ate the tainted neat on
Cctober the 28, 1999. The plaintiff was affected with E. col
bacteria as a result of consum ng that tainted neat and

suffered from severe abdoninal pain and vomiting. He passed
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frank blood fromhis bowels. He was admtted to Langl ey
Menorial Hospital on or about Novenber the 1, 1999, and he

remai ned there for treatnment for approximately five days.

[7] Laboratory tests requisitioned by the hospital and
conducted by the B.C. Centre for Disease Control isolated E
coli 0157:H7 froma stool sanple collected fromthe plaintiff

on Novenber the 1, 1999.

[8] The wit of summons was filed in these proceedi ngs on
January the 14, 2000. The statenent of claimwas filed on
April the 11, 2000. The anended wit and the anended
statenent of claimwere filed on June 26, 2000. The statenent

of defence was filed on June 13, 2000.

[9] The anmended statenent of claimalleges that Fleetwood was
negligent in the manufacture and distribution of the tainted
neat and that it failed to take any steps or any adequate
steps to warn or adequately warn the public of the danger of
the consunption of tainted nmeat or recall the tainted neat in

a tinmely manner or at all.

[ 10] The defendant denies any wongdoing or liability to class
menbers. Further, in the defendant's initial subm ssions,

opposing certification, the defendant expressed an intention
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to vigorously defend the allegations of negligence that have

been brought against it.

[ 11] 143 cases of E. coli related to tainted sausages were
reported to the B.C. Centre for Disease Control (CDC). E
coli causes severe abdom nal pain, vomting, and diarrhoea,
often bloody. It can be especially severe in the elderly and
in children, with up to 10 percent of young peopl e devel opi ng
haenol ytic urem ¢ syndronme, HUS, which causes kidney failure
and internal bleeding. About one-third of persons with HUS
have abnormal kidney function many years later, and a few
require long-termdialysis. Another 8 percent of persons with
HUS have |ife |long conplications such as high bl ood pressure,
sei zures, blindness, paralysis and the effects of having part

of their bowel renoved.

[12] Qut of the CDC recorded 143 cases, 42 people required
hospitalization and 101 did not. Approximtely two-fifths of
the 143 known victins are mnors. Medical literature suggests
that likely the nost severely affected victinms may be mnors.

Si x cases of HUS were reported.

[ 13] Defence counsel has advised that 80 cases have al ready

been settled. O those 80, 70 were adults and 10 m nors.
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[14] On the eve of the initial certification hearing on
Novenber the 27 last the parties effected a settlenent now

before the court for approval.

THE CERTI FI CATI ON _NOTI CE MOTI ON

[15] This nmotion is now unopposed by the defendant. | am
satisfied and find that the statutory requirenents under
Section 4(1) of the Act for certification as a class

proceedi ng are satisfied, nanely:

1. t he pl eadi ngs di scl ose a cause of action;

2. there is an identifiable class of two or nore
persons;

3. the clainms of the class nenbers rai se conmopn

i ssues, whet her or not those conmmon issues
predom nate over issues affecting only

i ndi vi dual nenbers;

4. a class proceeding would be the preferable
procedure for the fair and efficient resolution

of the commbn i ssues;

5. there is a representative plaintiff who:

2001 BCSC 1837 (CanlLll)



Knudsen v. Consolidated Food Brands |nc. Page

9

a) woul d fairly and adequately represent

the interests of the cl ass;

b) has produced a plan for the
proceedi ng that sets out a workable
met hod of advanci ng the proceedi ng on
behal f of the class and notifying

cl ass nmenbers of the proceedi ng; and

c) does not have on the conmon issues an
interest that is in conflict with the

interests of other class nenbers,

and therefore would certify this action as a

cl ass proceedi ng.

THE SETTLEMENT:

[ 16] The settlenment negotiations with the defendant began in
May 2000. Negotiations were strongly adversarial with the
def endant denying negligence. Terns of settlenent, however,
were agreed to at the end of Novenber 2000. The settlenent
agreenent appears to ensure that conpensation varies between
clai mants according to established tort principles. C ass

menbers qualify for paynent in the foll ow ng categories:
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Class | - claimants who were not admitted to
hospital: | unp-sum paynment of $4, 000 plus

rei mbursenent of all reasonable and docunented
speci al damages suffered by themor the famly
menbers as a direct result of the claimant's

i nfection;

Class Il - claimants who were admtted to hospital
for less than 30 days and whose synptons have now
resol ved: | unp-sum paynent of $7,500 plus $700 for
each day or part thereof spent in hospital, plus
rei nbursenent of all reasonabl e and docunented
speci al damages suffered by themor the famly
menbers as a direct result of the claimant's

i nfection;

Class IIl - claimants not falling within Cass | or
Il and who provide nedically supported evidence of
continui ng synptons or who were admtted to hospital
for 30 days or longer: conpensation in an anount

agreed by the claimant and Fl eet wood.

[17] If the parties are unable to agree, the dispute will be
medi ated. If the nediation is unsuccessful, the claimw Il go
to binding arbitration. Fleetwood will pay the costs of the

medi ati on and arbitration.
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[ 18] d ass nenbers who opt out of the class proceeding are
free to pursue individual actions against the defendant and
retain all the rights they would have had in the absence of
the settlenent. | agree with M. Klein's subn ssions that the
settlement agreenent is nore advantageous to class nenbers

than continuing with litigation, as it is evident that:

1. cl ass nmenbers will receive conpensati on w thout
t he burden of proving liability or, in the

mai n, causati on;

2. cl ass nmenbers will not have to appear in court;

3. cl ass nmenbers will have their confidentiality
pr ot ect ed;

4. class nmenbers will likely receive conpensation

nore quickly than if they were to pursue

[itigation.

[19] The settlenent agreenent al so provides a nmechani sm for
resolving class nenber's clains that is sinple and easy to
access, but also mnimzes and controls admnistrative, |egal,
and nedi cal costs. The settlenment agreenent al so provides an
adm ni stration process that will not burden the court system
The settl enent agreenent is supported by Palle Knudsen, the

Guardian Ad Litemfor the representative plaintiff. He has
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received and reviewed the terns of the settlenment with M.
David Klein and finds that it is fair and in the best

interests of the class.

[ 20] The settlenent was negoti ated by senior counsel who have
extensive experience in personal injury |law and class actions.
Plaintiff's counsel consider the settlenment agreenent to be
fair and in the best interests of the class. The settlenent
agreenent conpares favourably with the defendant's initial

settl enent offer.

THE APPLI CABLE LAW

[ 21] Under the C ass Proceedi ngs Act, Sections 35(1) and (3),
the settlenent of a class proceedi ng nust be approved by the
court. For a settlement in the class proceeding to be
approved, it nust be fair, reasonable, and in the best
interests of those affected by it. The court is concerned
with the interests of the class as a whole rather than the
demands of the particular class nenber. See Endean v.
Canadi an Red Cross Society, (Cctober 1, 1999, Vancouver,
C965349, (B.C. S.C. ), paragraph 13); Sawatzky v. Societe
Chirurgicale Instrumentarium (August 4, 1999), Vancouver,
C954740, (B.C. S.C. ), paragraph 19; Haney Iron Wrks, Ltd. v.

ManuLi fe Fi nancial, (Decenber 16, 1998), Vancouver, (954749,
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(B.C.S.C. ), paragraph 27; and Dabbs v. Sun Life, (February 24,
1998), Ontario Court of Justice 96-CT- 22862, (Ceneral

Di vi si on) paragraph 14.

[22] There is no overriding public interest in favour of
settlement. This policy pronotes the interests of litigants
generally by saving themthe expense of trial and reduces the

strain upon the court system See Dabbs v. Sun Life (supra).

[ 23] The court's power to approve or reject settlenents does
not permt it to nodify the terns of a negotiated settl enent.
It may only approve or disapprove the settlenent. See

Sawat zky v. The Societe Chirurgicale Instrunentarium (supra),
Harrington v. Dow Corning Corporation, (February 16, 1999),
Vancouver, (C954330 (B.C. S.C. ), paragraph 7, Haney Iron Wrks
Ltd. v. ManuLife Financial (supra) paragraph 22; and Dabbs v.

Sun Life (supra) paragraph 10.

[ 24] The exercise of settlenent approval does not |ead the
court to a dissection of the settlenent with an eye to
perfection in every respect. Settlenents nust fall within a
zone or range of reasonabl eness. See Endean v. Canadi an Red
Cross Society, COctober 1, 1999, Vancouver, 965349,

(B.C.S.C ), paragraph 14.
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[25] Settlenents nmust fall within a zone, or range of
reasonabl eness. The range of reasonabl eness has been

descri bed as foll ows:

Al settlements are the product of conpronise and a
process of give and take, and settlenents rarely
give all parties exactly what they want. Fairness
is not a standard of perfection. Reasonabl eness
allows for a range of possible resolutions. A |ess-
t han- perfect settlenent may be in the best interests
of those affected by it when conpared to the
alternative of the risks and costs of litigation.

See Dabbs v. Sun Life (1998), 40 OR (3d) 430 at
4440 (Gen. Div.).
[26] This Court has al so acknow edged the significance of a

recommendati on made by experienced counsel:

The recommendati on of class counsel is clearly not
depositive as it is obvious that class counsel have
a significant financial interest in having the
settlement approved. Still, the recommendati on of
counsel of high repute is significant. Wile class
counsel have a financial interest at stake, the
reputation for integrity and diligent effort on
behal f of their clients is also on the line.

See Dabbs v. Sun Life (supra) at page 440.

[27] The Public Guardian and Trustee has filed a report to the
court and was represented by counsel at this application.
There was a concern by the Public Guardi an and Trustee whet her
the proposed Class Il claimants’ benefits criteria can be

adequat el y assessed according to unliqui dated damage
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princi pl es and whet her those Class Il clainmants whose nedi cal
synptons fromingesting tainted neat have continued, can
access Class IIl benefits of provided nediation and

arbitration

[28] It must be renenbered, as nentioned earlier, that the
exerci se of settlement approval does not |ead the court to a
di ssection of this settlenent with an eye to perfection in
every respect, provided it follows within the zone or range of
reasonabl eness. | think the proposed Class Il clainmant
conpensation for those clai mants whose synptons have resol ved
is reasonable and fair. In any event, individual claimnts
who qualify as Class Il, who believe that O ass |

conpensation is not in their best interests, have the option

to opt out of the class.

[29] In reviewing the final and executed draft of the terns of
settlenment, | think the initial concern by the Public Guardi an
and Trustee of the need for clarification as to whether
potential Class Il claimnts whose hospitalization was | ess
than 30 days but with continuing nmedical synptons fall into
Class IIl can be allayed by the stipulation provided, that the
real distinction between Cass Il and Class Ill claimants is

that in Class Il, the nmedical synptons at the time of claimis
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resol ved, whereas in Cass IIl there is evidence of continuing

medi cal synptons.

[30] There was an additional concern by the Public Guardian
and Trustee whether earlier nonies paid out by the defendant
in individual private settlenents on behalf of m nors and not
yet approved by the Public Guardi an and Trustee, as required
by Section 40(5) of the Infants Act, have been adequately

saf eqguarded or retained by the mnors’ guardians. The Public
Guardi an and Trustee has indicated that there will be
opposition to any attenpt by the defendant claimng a set-off
from noni es payable in the class action for nonies they
advanced contrary to the provisions of the Infants Act and the
speci al protections built into the law for mnors. M. Mrin,
counsel for the defendant, indicated to the court that there
woul d be no attenpt to set-off nonies paid out earlier on
behal f of mnors which are no | onger preserved for their

benefit.

[31]] On the matter of notice, the Public Guardian and Trustee

wr ot e:

The defendant has stated that a condition of
settlenent is that notification of the class
proceedi ng and settlenment agreenent will be by
direct mail to all potential class nenbers and not
by advertising. Since it cannot be assuned t hat

m nors and peopl e under nmental disability are able
to organize their legal affairs in response to
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letters addressed to them | reconmend that letters
to children be addressed to their guardi ans and that
all letters sent out be nonitored for a response.

If a response is not forthcom ng, | recomend

t el ephone or other followup to make sure
entitlements for persons under disability are

pur sued.

[32] On the matter of opting out, the Public Guardian and

Trustee al so wrote:

The notice of notion dated Decenber 29, 2000, seeks
a declaration that nenbers of a class nmay opt out of
this action by notifying Klein Lyons in a form and
manner to be determ ned upon further application to
the court. Since many of the class nmenbers are

m nors, the decision regardi ng whether or not to opt
out will have to be nmade on their behalf. And I
submt such a decision should be reviewed by the

Public Guardian and Trustee and/or the court. If |
wer e persuaded that the Class Il conpensation is
favourable, | would recomrend that only decisions to

opt the child out of the class be superintended by
the Public Guardi an and Trustee and/or the court.

[33] | think the notice and opting out procedures for mnors
and persons with nmental disabilities recomended by the Public
Guardi an and Trustee are reasonable and can be addressed by
counsel in later applications. Simlarly, the Public Guardian
and Trustee's suggestion that since mnors and nentally

i ncapabl e adults do not have | egal capacity to swear a
statutory declaration in support of the claim an alternative
met hod for adduci ng evidence for persons under | egal

disability be all owed, such as a capable adult who woul d have
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knowl edge of the facts could swear a statutory declaration on
behal f of a person under l|legal disability is also one that |
woul d commend for inclusion in the notice and information
package contenplated in the direct mailing to potenti al

cl ai mant s.

[34] The ternms of the proposed settlenent agreenent appear to
be fair and reasonable to all nenbers of the class. It has
been approved by the representative plaintiff and senior
counsel. As class nenbers are unlikely to receive nore
conpensation if they pursue litigation, the settlenent is
clearly in the best interests of the class and I would

therefore approve it pursuant to Section 35 of the Act.

APPLI CATI ON TO APPROVE CLASS COUNSEL FEES:

[ 35] The C ass Proceedi ngs Act requires that the fee agreenent
between the representative plaintiff and his or her counsel be
approved by the court. Section 38(2) of the C ass Proceedings

Act st ates:

An agreenent respecting fees and di sbursenents
between a solicitor and a representative plaintiff
is not enforceable unless approved by the court on
the application of the solicitor.

[ 36] Counsel for the representative plaintiff is seeking a

cl ass counsel fee of 20 percent of each class nenber's
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recovery under the settlenent agreenment, plus 1 percent of
each cl ass nenber's recovery as rei nbursenent of disbursenents
incurred on behalf of the class. Section 38(1) of the C ass
Proceedi ngs Act requires that a fee agreenent state the terns
under which fees and di sbursenents are to be paid, give an

estimate of the expected fee, and state the nethod of paynent.

[37] The fee agreenent with the representative plaintiff
appears to conply with those requirenents. The estimte of
the expected fee is expressed as a percentage of any

settl enent or judgnent. As the fee is contingent on the
anount of a settlenment or judgnment, it was submtted that no
nore specific anmount can be provided until a settlenent is

reached or a judgnment is pronounced.

[38] The C ass Proceedi ngs Act does not stipulate the factors
to be considered when approving class counsel's fee. However,
on such applications British Colunbia courts have consi dered
the extent of the | egal work done by class counsel, the skil
and conpetence of class counsel, the conplexity of the matter,
the inmportance of the matter to the class, the result
achieved, the individual claimant's contribution to the fee as
a portion of their recoveries, and the fee expectation of the
representative plaintiff and other claimants. See Harrington

v. Dow Corning Corporation, et al., (February 16, 1999),
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Vancouver (€$9544330, (B.C. S.C.), paragraph 18; Sawatzky v. The
Soci ete Chirurgicale Instrunentariumlnc., (Septenber 8,

1999), Vancouver (9544740, (B.C S.C.) at paragraph 8; Fisher
v. Delgratia M ning Corporation, (Decenber 7, 1999), Vancouver
C974521, (B.C. S.C. ) at paragraph 22; and in Endean v. Canadi an
Red Cross Society et al., (June 22, 2000), Vancouver, (965349,

(B.C.S.C.).

[39] According to American texts and authorities cited by
counsel, class counsel fees in the United States range from 15
percent to 50 percent with a presunptively reasonable rate of
30 percent being adjusted according to special circunstances.
The requested 20 percent class counsel fee is consistent with

several British Col unbi a deci si ons:

1. in Canpbell v. Flexwatt, (February 26, 1996),
Victoria 95/2895 (B.C.S.C)., the court approved
a graduated contingency fee agreenent which
stipulated a fee ranging from 10 percent to 33
percent of the recovery, depending on the tine

of settlement or judgnent;

2. in Harrington v. Dow Corning Corporation, et
al ., (February 16, 1999), Vancouver, 954330,
(B.C.S.C.), a fee of 15 percent was approved on

a $40 mllion settlenent;
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3. M. Justice Brenner (as he then was) approved a
20 percent fee in Sawatzky v. Societe
Chirurgical Instrunentariumlinc., (Septenber 8,

1999), Vancouver (954740, (B.C. S.C.);

4. a 30 percent fee was approved by M. Justice
Wl lianmson in Fisher v. Delgratia M ning
Cor poration, (Decenber 7, 1999), Vancouver

C974521, (B.C.S.C.).

[40] Plaintiff's counsel are senior nenbers of the bar who
have extensive experience in personal injury litigation and
class actions. The wit of summons was filed in January 2000.
Plaintiff's counsel were aggressive in the prosecution of the
action. Negotiations apparently commenced in earnest after
the first case managenent conference in May 2000. A tentative
agreenent was reached on the eve of the certification hearing,
whi ch was schedul ed to comrence on Novenber 27, 2000. | agree
with M. Klein that this represents a very tinmely resolution

of the litigation.

[41] The | evel of conpensation that was achi eved for class
menbers appears also to be excellent. The anmount represents
litigation based recoveries w thout the expense and ri sk

inherent in litigating the issues. The conpensation |evels
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are substantially higher than the defendant's initial

settl enent offer.

[42] The degree of skill and effort of counsel for the
representative plaintiff is evidenced by the result obtained
for class nenbers and the tineliness of the resolution. Mst,
if not all class nenbers could not retain counsel to pursue
these clains even on a contingency basis. The clains are
relatively nodest and woul d not have been economic to litigate

i ndi vi dual |y.

[ 43] The retainer agreenent signed by the representative
plaintiff provides for a contingency fee of 33 1/3 percent.
The requested cl ass counsel fee is lower than this anount.
Pal | e Knudsen, the Guardian Ad Litemfor the representative
plaintiff has sworn an affidavit confirm ng that he considers

t he request of class counsel fee to be fair and reasonabl e.

[ 44] The requested levy of 1 percent for comon benefit

di sbursenents appears to be nodest. Unlike the vast mgjority
of class action settlements, the clainms process is being
handl ed entirely by class counsel and counsel for the

def endant w thout the use of an outside clains adm nistrator.
Thus, no adm nistration expenses will be deducted from cl ass

nmenber s’ conpensati on.
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[ 45] The cost of nediation and arbitration for category 3 and

exceptional category 1 clains is being borne by the defendant.

[46] To date, M. Klein's firmhas been retained by 52

clai mants and received enquiries fromanother 12 persons. M.
Klein estimates that he nmay ultimately represent 80 cl ass
nmenbers. |f the average individual claimrecovered is $5, 000,
$400, 000 woul d be recovered and his fee at 20 percent would be
$80, 000, and 1 percent for disbursenments would be $4,000. |If
the average claimis at $10,000, the total recovery would be
$800, 000, counsel's fees would be $160, 000 and $8, 000 for

di sbursenents. Counsel's estimate of future actua

di sbursenents woul d be close to the $8, 000 mar k.

[47] The proposed 21 percent fee will not cover future |egal
work plus the adm nistration of the clainms; it covers the
certification of this class action, negotiation, and effecting
of settlement, the notice of class action benefits to
potential claimants, and handling inquiries fromthem
thereafter. |Inplenmentation of their respective clains would
be subject to individual retainers at a discounted rate of 16

1/2 percent on the remaining 79 percent of their recovery.

[48] It is expected that nost claimants in Cass | and O ass
|1 whose synptons have resolved at the tine of claimwould be

processing their own clains. Those who choose to retain M.
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Klein "s firmwould ultinmately pay 33.2 percent of their
recovery in fees, in contrast to the “do-it-yourselfers” who
woul d be required to pay 21 percent in class counsel fees in

any event.

[49] Viewed in this overall percentage perspective, | think
t he proposed class counsel fee is fair and reasonable and |

woul d approve it.

“R S. K. Wng, J.”
The Honourable M. Justice R S. K Wng

2001 BCSC 1837 (CanlLll)



