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Reasons for Judgnent of the Honourable M. Justice Donal d:

[1] This is an appeal against an order certifying a class
action for clainms arising fromthe distribution of food

contam nated by the Hepatitis A virus ("HAV').

[2] The appellant alleges that:

(1) the | earned chanbers judge based her finding
that a class proceeding was preferable to
I ndi vi dual actions on the m staken belief that
the resolution of the conmmon issues would | eave

[ittle for individual determ nation;

(2) the claimfor punitive damages ought to have
been excl uded because it cannot be adjudi cated
conveniently or in a tinely way within the

class action; and

(3) those who have settled their clainms should have

been excluded fromthe cl ass.

[3] For reasons that follow | would dismss the appeal. | do
not accept that the | earned chanbers judge m sunderstood what
coul d be acconplished by resolution of the conmon issues; |

think that the punitive danages cl ai mcan be conveniently
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tried in the class process; and it was not wong to define the

class as including all persons affected by the all eged w ongs.

FACTUAL BACKGROUND

[4] The appellant owns and operates three natural food
grocery stores and a conmm ssary kitchen for the manufacture of

food products sold at its stores.

[5] On 26 March 2002, the Vancouver Coastal Health Authority
("VCHA") notified the appellant that one of its enployees at
the conmm ssary had been di agnosed with HAV and had been

i nfectious while he worked in the comm ssary. The next day
VCHA i ssued a news rel ease concerning the possible

contani nation of the appellant's food products. The rel ease
listed the affected itens and advi sed those who had consuned
themto seek nedical advice imediately if they devel oped
synptons. The rel ease al so reconmended t hose who had consuned
the inplicated products after 12 March 2002 obtain a shot of

I mmune Serum @ obulin ("ISG'). 1SG can reduce the risk of
becoming ill with HAV if given within two weeks of infection;

it is of little benefit if admnistered after that tine.

[6] VCHA identified eight persons who had becone infected

with HAV. Approximately 6,500 people received |ISG injections.
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[7] Broadly speaking, the respondents franed the action in
contract, for those who purchased the food products which were
or m ght have been tainted with HAV; and in tort, for those
who handl ed or consuned the food product or had contact with a
person who was or m ght have been infected with HAV. The
certification order divides the class into two groups, those
who claimto have been infected and those who received an

injection. The class description is as follows:

2. the class is described as all persons who:

(a) claimto have been infected with Hepatitis
A in the nonths of February, March or
April, 2002 as a result of handling and/or
consunm ng food products produced,
manuf actured, distributed and/or sold by
t he Defendant that were tainted with the
Hepatitis A virus (the "Tainted Food
Products"), or having contact with a
person who was infected with Hepatitis A
as a result of handling and/or consum ng
t he Tai nted Food Products;

(b) in the nonths of March or April 2002,
received either an injection of Inmune
Serum G obulin or Hepatitis A vaccine
after handling and/or consuning food
products produced, manufactured,

di stributed and/or sold by the Defendant

that were or m ght have been tainted with
the Hepatitis A virus, or having contact

with a person who was or m ght have been

infected with Hepatitis A as a result of

handl i ng and/ or consum ng the Defendant's
food products.
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[8] The order creates a subcl ass consisting of the purchasers
of the products, thereby distinguishing their clains from
those in negligence. Paragraph 3 of the order reads as

foll ows:

3. there be a subclass of the C ass, which
subcl ass is described as all persons who
pur chased food products produced, manufactured,
di stri buted and/ or sold by the Defendant and
who:

(a) claimto have been infected with Hepatitis
A in the nonths of February, March or
April, 2002 as a result of handling and/or
consum ng the Tainted Food Products; or

(b) in the nonths of March or April 2002,
received either an injection of Inmune
Serum G obulin or Hepatitis A vaccine
after handling and/or consuni ng food
products produced, manufactured,

di stributed and/ or sold by the Defendant
that were or m ght have been tainted with
the Hepatitis A virus;

herei nafter referred to as the "Purchaser Sub-
Cl ass";

[9] Seven of the eight persons who were identified as having
contracted HAV settled their clains with the appellant. The
respondent Hel en Fakhri allegedly experienced sonme synptons of
the virus but is not one of the confirmed group. She has not
settled her claim The | earned chanbers judge rejected the
appel l ant' s subm ssion that because of the settlenents, a

cl ass no | onger exists holding (Fakhri v. Alfalfa's Canada,
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Inc. (2003), 26 B.C.L.R (4th) 152, 2003 BCSC 1717 at para.
53) that: "... it is inappropriate to exclude individuals who
contracted HAV or were weakly reactive for Hepatitis A from

the cl ass".

[10] The order defines the commpn issues in this way:

8. the common issues to be determned in respect
of the Class are:

(a) What duty was owed by Capers in the
production, manufacture, distribution or
sale of food products and to whom was the
duty owed?

(b) Was Capers negligent in the production,
manuf acture, distribution or sale of the
food products that were or mght have been
contam nated wth Hepatitis A virus?

(c) Should punitive and exenpl ary damages be
awar ded agai nst Capers and if so, in what
anmount ?

9. the conmon issues to be determned in respect
of the Purchaser Sub-C ass are:

(a) Did Capers breach an inplied warranty to
cl ass nmenbers who purchased its food
products that those food products were
safe and reasonably fit for their intended
pur pose, being human consunpti on?

(b) Did Capers breach a statutory warranty to
cl ass nmenbers who purchased its food
products, pursuant to the Sale of Goods
Act, R S.B.C. 1996, c. 4107
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[11] In finding that a class proceedi ng was preferabl e over
i ndividual litigation, the | earned chanbers judge was of the

view (at para. 87) that:

| agree with the plaintiff that the common
I ssues whi ch have been enunci ated, i.e. the
negl i gence of the defendant and/or the breach of
warranties regarding the fitness of the food
products and any causal connection with the danages
being claimed by the plaintiffs, are at the heart of
this litigation. Resolution of the commobn issues
will either conclude the litigation in favour of the
def endant or |eave very little for individua
consi deration in the event that the common issues
are decided in favour of the class. The key
remai ni ng i ndividual issues will be:

. whet her the class nenber purchased food
products from Capers;

. whet her the class nenber did not purchase but
came into contact with either food or persons
who had contact with the food products; and

. what damages, if any, has the class nenber
suffered as a result of the food products?

[ Enphasi s added]

RELEVANT ENACTMENTS

[12] The certification is governed by s. 4 of the O ass
Proceedings Act, RS . B.C. 1996, c. 50 (the "Act"), which

provides as foll ows:
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4(1) The court nust certify a proceeding as a cl ass

(2)

proceedi ng on an application under section 2 or
3if all of the followi ng requirenments are net:

(a) the pleadings disclose a cause of action;

(b) there is an identifiable class of 2 or
nore persons;

(c) the clains of the class nenbers raise
common i ssues, whether or not those conmon
I ssues predom nate over issues affecting
only individual nenbers;

(d) a class proceeding would be the preferable

procedure for the fair and efficient
resol uti on of the common issues;

(e) there is a representative plaintiff who

(i) would fairly and adequately represent
the interests of the class,

(ii) has produced a plan for the
proceedi ng that sets out a workabl e
met hod of advanci ng the proceedi ng on
behal f of the class and of notifying
cl ass nenbers of the proceedi ng, and

(iii)does not have, on the common issues,
an interest that is in conflict with
the interests of other class nenbers.

In determ ni ng whether a class proceedi ng woul d
be the preferable procedure for the fair and
efficient resolution of the common issues, the
court nust consider all relevant matters

i ncludi ng the foll ow ng:

(a) whether questions of fact or |aw common to
the nmenbers of the class predom nate over
any questions affecting only individua
nmenber s;

(b) whether a significant nunber of the
menbers of the class have a valid interest
in individually controlling the
prosecuti on of separate actions;
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(c) whether the class proceedi ng would invol ve
clainms that are or have been the subject
of any other proceedi ngs;

(d) whether other means of resolving the
clainms are less practical or |ess
efficient;

(e) whether the adm nistration of the class
proceedi ng woul d create greater
difficulties than those likely to be

experienced if relief were sought by other
nmeans.

[ Enphasi s added]

DI SCUSSI ON

[13] The appellant challenges the | earned chanbers judge's
deci sion on preferability as its first ground of appeal. It
submits that she failed to recognize that the issues regarding
the standard of care and duty of care are relatively
uncontentious and the only issue of real significance is

whet her in each case the claimnt can establish that a breach
of the duty caused a loss. That, the appellant argues, wl]l
be problematic in the clains nmade by those who received an

i njection because they nust establish pure econom c |oss or
nervous shock requiring highly individualized inquiries. It
is said that the | earned chanbers judge m stakenly assuned
that proof of the cause of action could be established by
determ nation of the common issues when it wll be necessary

to prove loss in order to nake out the conplete tort of
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negli gence. The appellant submits that in deciding that
common issues will predom nate, the | earned chanbers judge

erred in principle.

[14] Preferability decisions attract a high degree of
deference. In Hoy v. Medtronic, Inc. (2003), 14 B.C L.R
(4th) 32, 2003 BCCA 316, Chief Justice Finch speaking for

hi nsel f and Madam Justice Ryan said at para. 38:

In Flexwatt [Canpbell v. Flexwatt Corp. (1997),
44 B.C.L.R (3d) 343 (C.A)], this Court recognized
that a chanbers judge has a broad discretion in
det ernmi ni ng whether a cl ass proceedi ng neets the
criteria of s.4 of the Act. Determ ning whether a
cl ass proceedi ng woul d be preferable under s.4(1)(d)
is an inportant aspect of that discretionary power.
An appellate court ought not to interfere wth the
exercise of this discretion unless persuaded that
the chanbers judge erred in principle or was clearly
Wr ong.

[ Enphasi s added]

[ 15] The appellant's argunent on the first ground focuses on
para. 87 of the chanmbers judge's reasons which can be found in
para. 11 of these reasons. | cannot say that the |earned
chanbers judge ignored the principle that proof of loss is a
necessary elenent in negligence. Nor can | say that it was
wong for her to predict there will be very little left for

I ndi vi dual consideration after the common issues are deci ded.

There may be sone difficulty in establishing pure economc
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| oss and nental distress but there are bound to be inportant
features common to all. Most of the nenbers of the class
woul d have suffered anxiety at the prospect of contracting HAV
and suffered sonme expense and inconvenience in obtaining a
shot. Sonme may have suffered an adverse reaction to the shot;
the literature on the serumlists a nunber of side effects and
notes that statistically less than 1% of persons imuni zed

experience a reaction.

[16] The appellant argues that in order to prove nental shock,
each individual claimant will have to establish a diagnosis of
a recogni zed psychiatric illness. Wth respect, | do not
think it can be said with finality that only psychiatric

di sorders are conpensabl e when the facts of the present case
are considered. This is not a case where the victimw tnessed
a traumatic event, such as in Gahamv. MacM Il an (2003), 10
B.C.L.R (4th) 397, 2003 BCCA 90. Here the clainmnts were
directly affected by the announcenent that they were at risk
of having contracted HAV. They suffered a physica

di st ur bance when i nmuni zed due to the all eged carel essness of
the appellant. | do not presune to decide these matters, |
sinply raise themto indicate that it is by no neans certain
that the claimants will be put to individual proof of

psychiatric ill ness.
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[17] | refer in this regard to Anderson v. WIlson (1999), 44
OR (3d) 673, 175 D.L.R (4th) 409 (C. A ), leave to appeal to
S.C.C. refused, [1999] S.C.C.A No. 476, 185 D.L.R (4th) vii
[cited to OR]. That case involved a class action on behalf
of patients who underwent el ectroencephal ogramtests at the
defendant's clinic. They were inforned that there may be a

i nk between an outbreak of Hepatitis B and the adm nistration
of the tests. The judgnent of the Court of Appeal was given

by M. Justice Carthy who at pp. 679-80 said:

In the present case it is at |east arguable
that the defendant's all eged negligence had the
f oreseeabl e consequence of a general notice to
patients that a test was required to determne if
they were infected. It was al so arguably
foreseeabl e that sone suffering from shock woul d be
occasioned by the notice. Wen the clainmants are
limted to those who received the notice and fam |y
| aw cl aimants it can further be argued that there is
no ever wdening circle of potential liability
created in these circunstances and that there is no
policy concern to justify excluding recovery.

G ven the uncertain state of the law on tort
relief for nervous shock, it is not appropriate that
the court should reach a conclusion at this early
stage and wi thout a conplete factual foundation. It
cannot be said, in this case, that it is plain and
obvious that the claimfor the tort of nental
di stress standing alone will fail. On the
assunption that a | egal obligation may exist, this
segnment of the class proceeding is ideally suited
for certification. There are nany persons with the
same conpl aint, each of which would typically
represent a nodest claimthat would not itself
justify an i ndependent action. |In addition, the
nature of the overall claimlends itself to
aggregate treatnent because individual reactions to
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the notices would likely be sinmilar in each case --
fear of a serious infection and anxi ety during the
waiting period for a test result. |If evidence from
patients to support such reactions to the notices is
necessary, it would probably suffice to hear froma
few typical claimants. The bal ance of the evidence
as to liability would relate to the conduct of the
clinics, the reaction of the Public Health

Aut horities and foreseeability issues.

[ Enphasi s added]

I would respectfully adopt this analysis for the purposes of
this case and conclude that no successful attack can be made

agai nst the | earned chanbers judge's finding of preferability.

[18] The major thrust of the appellant's argunent is that
because each claimant nust ultimately prove on an individua
basis a | oss caused by breach of duty, certification would not
provi de the benefits intended by the Act. This in ny viewis
not a case like Hollick v. Toronto (Gty), [2001]] 3 S.C. R
158, 2001 SCC 68, where the court stated (at para. 32) that
" any comon issue here is negligible in relation to the
i ndi vidual issues”". In Rumey v. British Colunbia, [2001] 3
S.C R 184, 2001 SCC 69, the court said at para. 35, referring
to Hol l'ick:

The inquiry is directed at two questions: first,

"whet her or not the class proceeding [would be] a

fair, efficient and manageabl e nmet hod of advanci ng

the clainf, and second, whether the class
proceedi ngs woul d be preferable "in the sense of
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preferable to other procedures” (Hollick, at para.
28) .

Foll owed in Hoy v. Medtronic, Inc., supra at para. 39.

[19] Wth those authorities in mnd, |I cannot say that the
| ear ned chanbers judge was wong in her conclusion which she

expressed this way at para. 102 of her reasons:

The class as defined and the proposed commopn
i ssues neet the touchstone of the analysis
enunci ated in Western Canada Shoppi ng Centres v.
Dutton [[2001] 2 S.C. R 534] and Hollick, i.e. they

will enable the court to avoid duplication in fact
finding and | egal analysis. In ny view the comon
I ssues identified are at the heart of this
litigation and will advance the litigation.

PUNI TI VE DAMAGES

[ 20] The principle objection taken by the appellant to the

i nclusion of the punitive damages in the certification of the
class action is that, in the nodern devel opnent of the |aw,
the resolution of punitive damages cannot occur with fairness
and efficiency within the class process. It is said that
since the decision of the Suprenme Court of Canada in Witen v.
Pilot Insurance Co., [2002] 1 S.C.R 595, 2002 SCC 18,
punitive danages can only be considered after other heads have
been deci ded and, since individual liability determ nations

are likely to be nunmerous and protracted, resolution of the
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punitive danage issue will be indefinitely postponed. Delay

and uncertainty conflict with the goals of class proceedi ngs.

[21] The appellant further submts that the principle of
proportionality as expressed in Wiiten requires an analysis
whet her conpensati on under the conventional heads of damage

were sufficient for the case. The court said at para. 74:

Ei ghth, the governing rule for quantumis
proportionality. The overall award, that is to say
conpensat ory damages plus punitive damages plus any
ot her punishnment related to the sane m sconduct,
shoul d be rationally related to the objectives for
whi ch the punitive danages are awarded (retribution,
deterrence and denunciation). Thus there is broad
support for the "if, but only if" test fornulated,
as nentioned, in Rookes [Rookes v. Barnard, [1964]
A.C. 1129], and affirnmed here in HII [HIIl wv.
Church of Scientology of Toronto, [1995] 2 S.C. R
1130] .

[ Enphasi s added]

[22] The question is whether punitive danages woul d serve a
rational purpose. This cannot be known until the results of
all the other clains are knowmn. As to rationality, the
Suprene Court of Canada said in Performance Industries Ltd. v.
Syl van Lake Golf & Tennis Club Ltd., [2002] 1 S.C.R 678, 2002

SCC 19 at paras. 84 and 85:
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The applicable standard of appellate review for
"rationality" was articulated by Cory J. in HII,
supra, at para. 197:

Unl i ke conpensat ory danmges, punitive
damages are not at large. Consequently, courts
have a much greater scope and discretion on
appeal. The appellate review shoul d be based
upon the court's estimation as to whether the
punitive danmages serve a rational purpose. In
ot her words, was the m sconduct of the
def endant so outrageous that punitive danages
were rationally required to act as deterrence?
Whiten affirnms that "[t]he '"rationality' test

applies both to the question of whether an award of

punitive danages should be nade at all, as well as
to the question of its quantuni (para. 101).

[ 23] The appellant's argunent proceeds |argely on the prem se
that individual assessnents will take a long tinme to resol ve.

I do not accept that premise. The litigation plan proposed by
t he respondents woul d appear to neet nbst concerns about
efficiency. The facts are likely to be simlar in nost clains
and they can be conveniently clustered in just a few
categories. Moreover, as was nentioned in Sylvan Lake, supra,
there are two stages in deciding a punitive damage claim the
first is an assessnent of the appellant's behaviour to
ascertain whether it is deserving of a punitive response; and
the second is an exam nation of the effect of the appellant's
behavi our on the individual class nenbers. The first aspect

is a conmpn i ssue here and | think the case can be advanced in
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a just way by deciding this prelimnary question in a genera

way.

[24] In Rum ey, supra, this Court certified a class action in
relation to systemc negligence in the failure to prevent
sexual abuse of students at a school for deaf children. The
Suprene Court of Canada upheld the certification of the claim
for punitive danages noting that the issue will be likely

deci ded as a comon, rather than an individual, issue.

Li kewi se in the present case, the punitive danages issue nay

very well be decided on an overall basis.

[25] A punitive damage claimwas al so certified in Chace v.
Crane Canada Inc. (1997), 44 B.C.L.R (3d) 264, 14 C.P.C

(4th) 197 (C. A).

[26] | do not accept the contention that having to await the
di sposition of other heads of damages will frustrate the

obj ectives of the Act. As counsel for the respondents argued,
it is sinply a matter of timng. The Act provides for
flexibility in devising nethods for neeting problens |ike
this. The litigation plan can be nodified through the course
of the action in order to ensure that the case is disposed of

within a reasonable tine.
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SETTLED CLAI MANTS

[27] As nentioned, seven of the eight persons who actually
contracted HAV have settled with the appellant. The appell ant
argues that there is no useful purpose to be served in
defining the class so as to include them when to not exclude
themis to run the risk of encouraging settled claimnts to
question their settlenents, thereby prolonging the dispute.
This is said to be contrary to the public policy of
encouragi ng the settlenment of disputes rather than proceeding

to litigation.

[28] Wth respect, | do not think the | earned chanbers judge
shoul d have excluded the settled claimants fromthe cl ass.
The appellant's exposure is not enlarged. No person who has
entered into a valid settlenent can possibly expect to derive
anything fromthe class action. [If, however, a settlenent is
set aside, a clainmant should be able to participate as a
menber of the class. | can foresee nore difficulty in
excluding settled claimants in the class than including them

and, accordingly, | would not accede to this ground of appeal.
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DI SPCSI T ON

[29] For the foregoing reasons | would dismss the appeal.

“The Honourable M. Justice Donal d”

| Agree:

“The Honour abl e Madam Justi ce Prowse”

| Agree:

“The Honour abl e Madam Justi ce Ryan”
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