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IN THE SUPREME COURT OF NEWFOUNDLAND AND LABRADOR
TRIAL DIVISION

BETWEEN:

BRENDA RIDEOUT
PLAINTIFF

HEALTH LABRADOR CORPORATION

DEFENDANT

BROUGHT UNDER THE CLASS ACTIONS ACT

STATEMENT OF CLAIM

The Parties

1 The PFantff, Brenda Rideout, pre-school worker, resdes at 132 Marconi Avenue,

Labrador City, Newfoundland and Labrador, A2V 2V2.

2. The Defendant, Hedth Labrador Corporation, is the hospitad board responsible for the
management, control and operation of the Cgptain William Jackman Memorid Hospita
(“CWIMH"), located a 410 Booth Avenue, Labrador City, Newfoundland and Labrador,
A2B 2K1, pursuant to the Hospitals Act, R.S.N. 1990, ch9, ss. 4 and 5 and the Health

Care Institutions Boards Continuation Order, C.N.L.R. 1004/1996.



3. The Defendant operates a gynaecologicd dinic a&a CWIMH (the “Clinic’). The Paintiff
was a pdient a the Clinic. She brings this action on her own behdf, and on behdf of a

proposed class of smilarly Stuated persons.

Material Facts

4, Between October 2001 and March 2003, various medicd instruments used at the Clinic
(the “Ingtruments’) were not properly derilized. At leest 333 patients a the Clinic,

including the Paintiff, were treated with the Insruments.

5. The Defendant was negligent in its falure to properly deilize the Instruments.  Its

conduct fell below the appropriate standard of care.

6. The Defendant discovered in March 2003 that the Instruments had not been properly
derilized. It waited a full 8 months however, until November 2003, before it bothered to
inform the Plantiff and other class members tha they had al been trested with the

improperly erilized Instruments.

7. On November 10, 2003, the Defendant issued a press release admitting that proper

derilization procedures were not followed at the Clinic.

8. Also on November 10, 2003, the Defendant sent a registered letter to the Plaintiff and to

other class members, advisng these persons that due to its failure to properly derilize the



Ingtruments, the Plaintiff and other class members had been placed at risk of contracting

the following diseases (the “ Diseases’):

@
(b)
(©
(d)
C)

HIV;

Hepatitis B;
Hepatitis C;
Chlamydia; and

Gonorrhea.

0. HIV, Hepatitis B and Hepditis C ae potentidly life threatening, incurable diseases.

Chlamydia and Gonorrhea can lead to Serility if left untreated. All the Diseases cary the

added stigma of being known as sexudly transmitted diseases.

10. Also in the letter dated November 10, 2003, the Defendant further advised the Plaintiff

and other class members of the need for medicd testing to determine whether they had

contracted the Diseases.

11.  The Defendant’s press release and letter provided no explanation for the 8 month delay in

advising the Plaintiff and class members of their risk of exposure to the Diseases.

TheClass

12.  Theproposed classis defined to include the following persons

@

All persons who were patients a the gynaecologicd dlinic a the Captain William

Jackman Memoria Hospitd (the “Clinic’) between October 2001 and March



(b)

(©

2003 and who contracted HIV, Hepatitis B, Hepatitis C, Chlamydia and/or
Gonorrhea (the “Diseases’) following trestment a the Clinic, or where such
person is deceased, the personad representative of the estate of the deceased

person (personsin paragraph (a) are hereinafter referred to as “Infected Patients’);

All persons who contracted the Diseases from an Infected Patient, or from another
Cross-Infected Person, or where such person is deceased, the persona
representative of the estate of the deceased person (persons in paragraph (b) are

hereinafter referred to as “ Cross-Infected Persons’);

All persons who were patients a the Clinic between October 2001 and March

2003, who

() did not contract the Diseases following treatment at the Clinic;

(i) received a notice from the Hedlth Labrador Corporation advising het they
may have contracted the Diseases and advisng of the need for medica

tedting;

(i)  atended & ahospital or medica clinic for testing for the Diseases,

or where such person is deceased, the persond representative of the estate of the
deceased person (persons in paragraph (C) are hereinafter referred to as

“Uninfected Petients’).



The Representative Plaintiff

13.

14.

15.

16.

17.

The Plantiff atended the Clinic on or aout a day in November 2002 for a
gyneecologicd exam. She was treated at the Clinic with one or more of the improperly

derilized Instruments.

While having supper with her family on November 9, 2003, the Plantiff heard news on
the radio of the breach of deilization procedures a the gynaecologica dlinic, and

redlized that she might be one of the patients affected by the breach.

This news left her digraught, horrified and in a date of nervous shock. The Paintiff
reasonably feared for her hedth and the hedth of her family, and had nowhere to turn for

information or counsdling until the following day.

Next day, the Plaintiff received the letter of the Defendant, dated November 10, 2003,
informing her that she had been treated with the improperly derilized Insruments a the
Clinic, that she may have contracted the Diseases from the Clinic, and that she required
medicd testing. The letter was delivered through the Plaintiff’s matrimonid partner, who

sgned the receipt.

The Paintiff’'s matrimonid patner was shocked and horrified by the news of potentid
infection of his patner (the Paintiff), the rdationship incduding intimate reationship of
the partners has been interfered with and shaken, and the partners have each suffered loss

of physicd and emotiona consortium.



18.

19.

20.

21.

The Plaintiff was not able to attend at the CWJIMH lab for medica testing & directed in
the Defendant’s letter until November 17, 2002. She has not receved her results as at

date of issuance of this Statement of Claim.

The Plaintiff cdled the Defendant’s information line for her results (blood and uring), and
was told that the Defendant would not release the results for either test until both test

results were available,

The Defendant conducted the medicad testing clinic in such a manner as to make the
identities of the infected and uninfected patients obvious to other patients, and thereby
dissaminating ther identities throughout the smdl community of Labrador City and
surrounding aress.  In addition to causng invason of persond privacy and making
known confidentid medica information, to the embarassment of the patients, the

Defendant exposed them to insulting and lewd commentary from other patients.

The Plantiff states that the proper and professond way to conduct the release of the
news to affected patients would have been for the Defendant to inform the patients
physcians of the breaches of infection control, to endble the paients physicians to

manage the issues arigng within the confidentidity of the physician-patient relationship.

Causes of Action

22.

The Defendant’s conduct fell below the reasonable standard d care expected of it under

the circumstances. The Defendant’'s conduct was negligent; it breached contractud,



23.

24.

dautory and fiduciary duties owed to the Paintiff and class members and further

congtituted a battery and an assault on the personhood of the Plaintiff and class members.

The Defendant was negligent in its falure to propely derilize the Insruments

Particulars of this negligence include:

@ cleaning the Ingruments with detergent when it knew or ought to have known that
heat derilization in an autoclave was necessary to kill the viruses which cause the

Diseases,

(b) faling to properly tran and supervise its employees in Serilization procedures, or

else hiring and employing incompetent Seff;

(© failing to conduct timely periodic reviews of serilization procedures,

(d) faling to recognize that its procedures for cleaning the Indruments over an 18

month period between October 2001 and March 2003 were inadequate; and

(e fdling beow the reasonable sandard of care expected of it under the

circumstances.

The Defendant’'s employees were negligent in usng methods of Serilization which they
knew or ought to have known were inadequate, for which the Defendant is vicarioudy

liable



25.

26.

27.

The Defendant was further negligent in its 8 month dday in waning the Plantiff and
class members of their potentid exposure to the Diseases, denying such persons a chance
to seek early medicd attention or take precautions to avoid spreading the diseases to

others.

The Defendant has a contractua relationship for the provison of medica services to the
Pantiff and its patients An implied term of that contractud rdationship is that the
Defendant would employ competent and properly trained saff and that it would use
properly derilized equipment when tregting the Pantiff and class membes. The

Defendant has breached this contractud duty.

The Defendant further dands in the podtion of fiduciary to the Haintiff and class
members and has a duty of utmost good faith to be open and candid with the Plaintiff and
class members, and not to withhold information. The Defendant exercised a discretion in
its decison not to tel the Pantiff and class members over an 8 month period of its
falure to properly derilize the Ingruments. It did so in a manner that affected the
interests of the Pantiff and Class members denying such persons knowledge of ther
medica conditions, the chance to seek early medica trestment and the chance to teke
precautions to avoid spreading the Diseases to others.  The Plantiff and other class
members were peculiarly vulnerable and a the mercy of the Defendant in its exercise of
discretion.  The Pantiff and other class members had no way of knowing of the
Defendant’s falure to follow proper Serilization procedures but for the Defendant telling

them.



28.

29.

30.

The use of the underilized Instruments on the Paintiff and dass members conditutes a
battery. The Insruments were used to conduct examingtions of the Plantiff and other
class members of a most persond nature. No consent was ever sought by the Defendant
of the Pantiff and cass members to conduct such examinations with instruments which

had not been properly sterilized nor would such consent ever have been given if sought.

In conducting the rdease of information to and the testing of affected patients outside the
physicianpatient reationship in such a manner as to invade the confidentidity of medica
information and the privacy of the paients the Defendant breached not only duties
inherent in its fidudary rdaionship with the affected patients and their partners, but has
adso committed the tort of violation of privacy agang the affected patients and their
partners, and the Plaintiff cites the Privacy Act, R.S.N.L. 1990, c. R 22, and section 35(2)

of the Hospitals Act.

The Pantiff repeats the foregoing dlegations and dates that the conduct of the

Defendant has caused aloss of consortium to the affected patients and their partners.

Causation and Damages

31

32.

As a reault of the Defendant’s breach of its obligations, the Paintiff and class members

have suffered loss. Such loss was foreseeable by the Defendant.

Particulars of the loss or damage suffered by Infected Peatients and Cross-Infected Persons

include the following:



33.

@
(b)

(©
(d)
C)
(f)

10

pain, suffering, loss of qudity and enjoyment of life, and loss of life expectancy;

ham to intimate reaionships aisng from infection by sexudly trangmitted
disesse;

past and future loss of income;
loss of earning capacity and future loss of opportunity;
past and future cogts of care; and

out- of- pocket expenses.

Particulars of the loss or damage suffered by class members whether infected, cross

infected, or not, include the following:

@
(b)

(©
(d)
(€
(f)

(9)
(h)

pan and suffering;

nervous shock, dress and anxiety after being informed by the Defendant of the
risk of infection and the need for medicd testing;

loss of income;

out of pocket expenses;

damages for battery;

aggravated dameges aigng out of the Defendant's betrayd of trus and
confidence in not timely informing its patients of ther potentid exposure to
disesse;

damages for violation of privacy; and

damages for loss of consortium.

The Defendant’'s conduct was high-handed, outrageous, reckless, ddiberate, and callous.

In paticular, the Defendant's delay in warning the Pantiff and class members of the

risks to their hedth and the risks to the hedth of therr loved ones, and the withholding of

this information from the public for such a prolonged period is unconscionable, such that

an award of punitive damages is merited.



Relief Sought

35.

11

The Plantiff claims, on her behdf, and on behdf of the Class:

@
(b)
(©
(d)
C)
(f)

()

(h)

()

an order certifying this action as a class action;
generd damages,

specia damages;

aggravated damages,

punitive dameges,

cods, incuding the fees and expenses of expet witnesses in atending at
discovery and trid, and the Harmonized Sales Tax thereon,

the costs of providing gppropriate notice to Class members and adminigtering this
proposed class action for their benefit;

interest pursuant to the provisons of the Judgment Interest Act, R.S.N. 1990, c. J
2,

such further and other rdlief as this Honourable Court deems just.

DATED a . John's, in the Province of Newfoundland and Labrador this 25" day of

November, 2003.

TO:

CHES CROSBIE BARRISTERS
Solicitors for the Plaintiff

Whose address for serviceis.

169 Water Street, 4" Floor

S John's, NL A1C 1B1
Attention: Chedley F. Crosbie

THE DEFENDANT

Health Labrador Corporation

c/o Captain William Jackman Memoriad Hospita
410 Booth Avenue

Labrador City, NL A2B 2K1



| SSUED at St. John's, in the Province of Newfoundland and Labrador, this

November, 2003
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