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IN THE SUPREME COURT OF NEWFOUNDLAND AND LABRADOR
© TRIAL DIVISION

BRENDA RIDEOUT PLAINTIFF

HEALTH LABRADOR CORPORATION
DEFENDANT

BROUGHT UNDER THE CLASS ACTIONS ACT

Amended pursuant to Rule 15.01 (¢) by order of
M. Justice Russell dated the day of , 2004,

1. The Defendant admits to paragraphs 1.2 and 3 of the Amended Statement of Claim

Material Facts

2, As to paragraph 4 of the Amended Staterment of Claim, the Defendant admyits that berween
October 2001 and March 2003. some reusable instruments in the gynecology clinics at
Captain William Jackman Memorial Hospital (the “Clinic”)  were not sterilized in
accordance with the Defendant’s standards, During this time. 333 patients were tesated at the

Clinic and had an examination or procedure that potentiaily put them at a minimal risk of

exposure to an infection,




As to paragraph 6 of the Amended Statement of Claim, the Defendant says that the

Instruments were nat properly sterilized in accordance with its own standards.

The Defendant denics paragraphs 7-10 of the Amendad Statement of Claim and says that the
Defendant issued a press release on 10 Novernber 2003, notifying patients that between the
period of October 2001 and March 2003, some gynecelogical instruments were not properly
sterilized and that the associated risk of contracting an infection as result of the breach of
proper practices was minimal to none. The Defendant says that it worked with Health Canada
and the Provincial Department of Health to complete a comprehensive risk assessment of the
situation and that letters were sent to patients via registered mail at the earliest possible time

explaining the need for testing.

As to paragraph 10, the Defendant states that in its letter to the Plaintiff and proposed class

members it gaid that it would be sereening for possible infection.

No patients of the Defendant were infected as a result of use of improperly sterilized
gynecological instruments, therefore the Defendant says that there are no individuals in the
proposed class as stated in paragraph 12(a), “Infected Patients.” The Defendant also says that
there are no individuals in the proposed class as stated in paragraph 12(b), “Cross-Infected

Persons,”
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As to paragraph 13 of the Amended Statement of Claim, the Defendant admits that the
Plaintiff attended the Clinic for a gynecological exam during the said thme period and that
during the exam she was p::htcntially exposed to reusable gynecological instruments that were

pot sterilized in accordance with Defendant’s standards.

The Plaintiff was informed of the results of ber blood work on November 25, 2003 and the

results of her urine testing on November 28, 2003.

Causes of Action

9.

10.

11,

The Defendant denies all allegations of negligence stated in paragrapbs 22 - 23 and

elsewhere in the Amended Statement of Claim.

fn the alternative, the Defendant says that no damage was caused to the Plantiff and
proposed class metnbers as a consequence of either the use of improperly sterilized
instruments, or as a result of the manner or timing of the disclosure of the use of those

instruments.

As to paragraph 26 of the Amended Statement of Claim, the Defendant denies that it owed

a contractual duty to the Plaintiff and proposed class members.
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14.
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16.

17.

>

As to paragraph 27 of the Amended Statement of Claim, the Defendant admits that it owed
fiduciary duties to the Plaintiff and proposed class members. However, the Defendant denies
that the conduct alleged on the part of the Defendant in the Amended Statement of Clairm,
if proved, would constinﬂe; a breach of any fiduciary duty. Further, the Defendant denies that

compensation by way of damages is an appropriate remedy for breach of fiduciary duty.

As to paragraph 28 of the Amended Statement of Claim, the Defendant denjes that it caused
a battery to the Plaintiff and proposed class members. The Plaintiff and proposed class
members gave sufficient, valid and effective consent to all medical treatment; such consent

was not at any time revoked or vitiated.

As to paragraph 29 of the Amended Statement of Claim, the Defendant denies that it
copducted the release of information outside of the hospital-patient relationship. The
Defendant further denies that any action of the Defendant constituted wilful conduct such as
would amount to the tort of violation of privacy. The Defendant seys that the use of persopal
information was reasonable at all times and confined to communication by private means
of information which the Defendant was obliged to advise each of the proposed class

members.

The Defendant says that they conducted the testing of the Plaintiff and proposed class
members in a safe and reasonable marmer with close attention to the patient’s privacy as well

as emotonal and medical needs.
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18.  Asto paragraph 31 of the Amended Statement of Claim, the Defendant denies that the loss
of care, guidance and companionship allegedly suffered by others is compensable at the suit

of the Plaintiff and the proposed class members.

Causation and Damages
19. As to paragraph 33 of the Amended Statement of Claim, the Defendant says that there are

no Infected Patients or Cross-Infected Patients.

20.  As to paragraph 34 of the Amended Staternent of Claim, the Defendant denies that the

Plainiff or members of the proposed class suffered any physical damage or loss as a resuit

of the unsterilized instruments or the subsequent testing as stated.

21.
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23.

24.

25.

26.

The Defendant says that it was not foreseeable that the Plaintiff and proposed class members
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The Defendant says that stress and amxiety are non-actionable and cannot result in

compensation to the Plaintiff and proposed ¢lass members.

The Defendant denies that.its conduct was high-handed, outrageous, reckless, deliberate or
callous. Rather they made every effort to ensure that patients were notified and tested at the

earliest possible time,

As to the whole of the Amended Statement of Claim, the Defendant denies that it discloses
a valid cause of action on behalf of the Plaintiff and proposed elass members. The Defendant
therefore states that this action ought not to be certified as a class proceeding. The Defendant

requests that this action be dismissed with costs to be awarded to the Defendant.
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Dated at St. John’s, in the Province of Newfoundland and Labrador, this!rday of

December, 2004.

—

. - R

Daniel M. Boone

STEWART McKELVEY STIRLING SCALES
Solicitors for the Defendant

Whose address for service is:

Suite 1100, Cabot Place

100 New Gower Street
St. John's, NL
AlC 5V3
TO:  Supreme Court of Newfoundland and Labrador
Duckworth Street
5t. John's, NL

TO:  Ches Croshie Barristers
Solicitors for the Plaintiff
Whose address for service is:
169 Water Street, 4% Floor
81 John's, NL AIC 1B1
Antention: Chesley F. Croshiz
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