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AFFIDAVIT OF A. ANITA VERGIS

I, A. Anita Vergis, Barrister & Solicitor, of the City of Vancouver, in the Province of British

Columbia, MAKE OATH AND SAY THAT:

1. I am a lawyer with Klein Lawyers LLP (formerly Klein Lyons LLP}, counsel for the
plaintiff class, and have personal knowledge of the matters referred to in this affidavit. Where a
fact is not within my personal knowledge, 1 have stated the source of my information and I

believe those facts to be true.

2. 1 make this affidavit in support of a motion to approve notice of a settlement approval
hearing, and for the subsequent motion to approve the settlement of this class action. The
plaintiff claims without prejudice settlement privilege in this affidavit, and does not consent to

the use of this affidavit for other purposes.



A. Experience and Recommendation of Counsel

3. Klein Lawyers has specialized in the area of class action practice for more than 20 years.
We were plaintiffs’ counsel in the first class action certified in British Columbia, the first class
action certified in Manitoba, and the first class action certified in Newfoundland & Labrador.
Our managing partner, David A. Klein, is a past-president of the Trial Lawyers’ Association of
British Columbia. He is listed in Best Lawyers in Canada in the area of class action litigation, as
Repeatedly Recommended by Lexpert in the field of class action litigation, and as a Local
Litigation Star by Benchmark Canada. In 2014, Global Legal Experts named our lawyers as
Appellate Law Firm of the Year. A copy of Mr. Klein’s curriculum vitae, which details our class

action experience, is attached as Exhibit A.

4. Based on our firm’s experience, and for the reasons more fully set out below, we
recommend the proposed settlement and ask that it be approved. We have weighed the risks and
benefits of continued litigation against the certainty of timely compensation to class members
through settlement. In the circumstances of this case, we believe it is in the interests of class

members as a whole to accept this settlement.

5. Our firm has diligently litigated this case for seven years. We proceeded through a
contested certification and appeal in British Columbia, a carriage motion in Ontario, and
obtained certification in Ontario. We established a case management schedule in British
Columbia that set a timetable for documentary and oral discoveries, the exchange of expert
reports and trial. We have reviewed thousands of the Defendants’ internal documents, many of
them highly technical, and a substantial number of which we had to translate from German as a

Defendant, Zimmer GMBH, is based in Switzerland. We implemented a very successful notice



program, and our staff interviewed over 1,000 class members who opted into these proceedings.
We obtained and reviewed medical records for several hundred class members, and took steps to
preserve the explanted devices as evidence for many class members. We attended three separate
mediations before settlement talks finally began to bear fruit, culminating in the signature of a
formal settlement agreement, which is attached to my affidavit as Exhibit B (the “Settlement

Agreement”).

6. The Settlement Agreement was signed by cur clients, by the Defendants, and by the
provincial health insurers in November, 2015. The Merchant Law Group LLP (“Merchant™)
participated in the negotiation and drafting of the Settlement Agreement on the basis that it had
filed a proposed class action in Quebec. Merchant, however, sat on the Settlement Agreernent
for an extended period of many months, and its Quebec client, Mr. Wainberg, died on December
8, 2015. By reasons issued March 7, 2015, Mr. Justice Gouin of the Quebec Superior Court
appointed a new plaintiff, Mr. Major, and new counsel, Trudel Johnston & Lesperance, to
represent a proposed Quebec class. A certified English translation of Mr. Justice Gouin reasons

is attached as Exhibit C.

7. Further to Mr. Justice Gouin’s decision, an Addendum to the Settlement Agreement was

signed in April, 2016. This is attached as Exhibit D.

B. Benefits of the Settlement Agreement

8. In our view, the Settlement Agreement is a reasonable result. In particular, we highlight
two key benefits of this Settlement Agreement, The first is that it arguably offers tort-level

recoveries. While any settlement is a compromise, accounting for litigation discounts, when one



considers the circumstances of the typical class member, the compensation levels available under

this settlement may not be that far removed from what could be achieved at trial.

9. The second benefit is that the Settlement Agreement provides a timely, “claims-made”
process. The Defendants have agreed to pay fixed amounts to each class member who can
satisfy certain medical criteria, regardiess of how many class members come forward. This is
distinguished from a “lump sum” settlement in which a defendant pays a global amount that
must be divided among class members in some way. There are potential downsides to a lump-
sum approach which this claims-made settlement avoids. Specifically, under this Settlement
Agreement, class members will begin receiving compensation very soon after the settlement is
approved by the courts, without any c¢lass members having to wait on the adjudication of other

class claims before being paid, and no class member is at risk for proration.

1] Compensation Levels

10.  With respect to the first benefit, we believe that the compensation amounts available
under the Settlement Agreement is reflective of what a typical class member might recover at
trial if the class members were successful in proving their claims. The principal alleged injury in
this case is premature revision surgery. This is a significant injury but it must be put into context
as set out in the expert report and affidavit of Dr. Turgeon. No hip implant is perfect, many class
members have other co-morbidities, and with enough time and wear, all hip implants eventually

fail.

1.  When an implant fails, revision surgery will often be necessary. This can be an

unpleasant and challenging procedure which may lead to complications, but it can also be



relatively effective in restoring class member health and mobility after an interval of

recuperation.

12.  The typical class member receiving hip implant surgery will be older, and often retired at
the time of revision surgery. From our review of class member medical records submitted to us,
the median age of class members is 61, This is not to minimize the disruptive effect of such
surgery, but the reality is that claims for economic loss for aging class members as a result of

revision surgery will often be relatively modest.

13.  The Settlement Agreement provides compensation for those who have undergone a single
revision surgery without complication, with a base payment of $70,000, plus up to $6,000 for
derivative claimants, plus certain payments of out-of-pocket expenses with receipts of up to
$2,500 or more, plus payment of provincial health insurer claims of $15,000, plus refunds for
class members who paid out-of-pocket for the device (approximately $4,000). The total value of

an uncomplicated revision may therefore be $97,500.

14.  The Settlement Agreement provides enhanced compensation for those who underwent
revision surgery and suffered complications, or who had bilateral surgery, with a top base
payment of $130,000, plus payments to derivative claimants, payment of certain out-of-pocket
expenses, plus potential refund of the device cost, and payment of provincial health insurer
claims. When these added payments are considered, the maximum potential value of an

individual claim under this settiement may exceed $172,500.

15. Based on our interviews with class members, and the medical records we obtained from

them, we expect that there will be several hundred class members who have had revisions.



Based on that review, we further expect that the majority of these revised class members will not

have suffered complications.

16. To the best of our knowledge, there are no reported Canadian trial court decisions
considering damage awards for a defective hip implant.  There are, however, a variety of
reported decisions involving injury to the hip where hip revision surgery was required. We have
reviewed this case law. Damage verdicts in these cases ranged from a low of $90,000 to a high
of $200,000 depending on the age of the plaintiff (with younger plaintiffs typically receiving
higher non pecuniary damages), the complications suffered by the plaintiff, and the number of

hip revisions the experts opined would be required by the plaintiff in the future,

17.  In the personal injury cases we reviewed, the plaintiff had usually suffered additional
trauma which extended beyond the hip, so these reported decisions provide an imperfect
comparison to the present situation. Moreover, class members have a pre-existing injury to their
hip, typically osteoarthritis, which made their initial hip implant surgery necessary. This pre-
existing condition further weakens the comparative value of reported verdicts in personal injury

lawsuits involving trauma to the hip.

18.  The Settlement Agreement provides compensation of $40,000 for class members who are
unrevised and medically precluded from undergoing revision surgery. Based on our interviews
with class members, review of medical records, and discussion with experts, we believe that the
number of class members asserting such a claim will be rare. The settlement value for these
claimants reflects, in part, the challenges in proof that such claimants would have. Specifically,
the best evidence of a product failure is the revision surgery itself, and the operative report

generated therefrom together with the explant. A class member who does not undergo revision



may ascribe their health problems to the failure of the device, and not to some other cause, but

they will lack the results of a revision surgery to confirm their assertion.

19.  The Settlement Agreement provides compensation of $600 for class members who have
not been revised. Such class members may have consulted a doctor to determine if there was a
potential problem with their implant, but in the absence of a revision surgery, or a diagnosis that
such surgery is required but is medically precluded, they may not have any other proof of an
injury. In other words, the Defendants’ implant will have arguably worked for them, and these
individuals will not have proof of a premature product failure. There are several thousand class

members who fall within this compensation category

(i) The Claims-Made Process

20.  An important feature of the Settlement Agreement is that class members will be paid the
above amounts with no pro rata reductions from any over-subscription to the settlement, and
each class member can be paid as soon as their claim has been adjudicated, without the need to
wait on the adjudication of other class member claims. A lump sum settlement can sometimes

create inordinate delays for class members, and put class members at the risk of proration.

21. I am advised by Mr. Klein and verily believe that the Vioxx class action settlement,
which involved a lump sum, took three years to adjudicate individual claims with class members
still waiting for their payments to be distributed, and the Celebrex/Bextra settiement, which was
also a lump sum, was significantly over-subscribed resulting in a drastic proration reduction of

claim payments.

22.  The claims process is user-friendly and objective. The schedules to the Settlement

Agreement, including the claim form and the list of eligibility requirements explain what medical



documentation and product identification is needed for a class member to establish a claim. Qur
firm has already gathered this information for hundreds of class members, and is available to

assist class members in making claims.

C. The September 1, 2015 Eligibility Deadline

23.  To be eligible for compensation as a revised claimant, class members must have
undergone their revision surgery by September 1, 2015, or have at least scheduled the revision
surgery for the removal of the Zimmer Durom implant by that deadline with such surgery to then

occur by the final claims deadline.

24.  The primary reason for the Eligibility Deadline is that while all hip implants may
eventually fail for a variety of reasons, this litigation concerns the premature failure of the
Defendants’ implants by reason of a lack of bone adhesion. As set out in the report of our
expert, Dr. Turgeon, such failure would be seen within the first 4.5 years of implantation. The
published medical literature indicates that for patients who received the Defendants’ implant and
get past this 4.5 year threshold, the performance of the implants is quite good, and indeed, better
than other comparator devices. In other words, if this case went to trial, class members who
suffered an early failure of their implant may be able to prove product failure, but class members

who suffered a late failure of the implant may not.

25.  The Defendants’ implant was sold in Canada between 2004 and 2010. Based on our
investigations and documentary discovery, we have determined that the vast majority of the
Defendants’ sales of the product in Canada (84%) took place in 2008 or earlier, with limited

sales in 2009, and a handful of sales in early 2010. This data is as follows:



Year Number of Sales
2004 120

2005 475

2006 1046

2007 1294

2008 1186

2009 665

2010 142

Total 4,928

26. Thus, there will be no class members who received their implants less than 4.5 years

before the Eligibility Deadline, and the average class member will have received their implant at
least 8 years before the Eligibility Deadline, with some class members having had the implant for

as much 11 years before the Eligibility Deadline.

27.  The Settlement Agreement reduces the compensation by $10,000 for class members who
had the device implanted for more than 6 years prior to revision surgery, recognizing the added
challenges that such class members might have in proving that their revision related to a product

defect, and not for some other reason that might have occurred in any event.

28. A second reason for the Eligibility Deadline is to guard against the possibility of creating
unintended incentives for class members. There was a risk to the defendant in agreeing to a
claims-made settlement that class members might alter their behaviour to take advantage of the
setttement. In this case, if the Eligibility Deadline was extended to some further date, class
members with knowledge of available compensation levels might be influenced on whether to

seek revision surgery.

29.  During negotiations the Defendants made clear to us that the Eligibility Deadline was an

essential term for them, for patient safety concems and so that they could reasonably manage
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their risk. Having considered the expert evidence in this case, we consider such a deadline to be

reasonable.

D. The Costs, Risks and Duration of Continued Litigation

30.  If the settlement is not approved, the matter will proceed, and move forward to trial. At
the time of the third mediation, we had made substantial progress in completing documentary
discoveries, and we were in the process of scheduling the oral discoveries. If there is no
settlement, we will proceed to oral discoveries, the exchange of expert reports, and then the
commeon issues trial.  We would expect, subject to the court’s availability, that a common issues
trial in Vancouver could be held in 2018. The parties have disagreed as to the length of such a

trial, with estimates ranging from 2 to 4 months.

31.  The outcome of a common issues trial is uncertain. While we believe in our clients’
case, we recognize that there is a risk the Plaintiffs would not be able to prove that the
Defendants’ product is defective, or that some class members would not be able to prove

causation and damages at the individual damage assessment trials that would follow.

32.  Following a common issue trial one or both parties could appeal. It is possible that the
British Columbia Court of Appeal might resolve such an appeal by 2019. Thereafter, an appeal
to the Supreme Court of Canada is possible. Such an appeal, if heard by the Supreme Court,

might not be resolved until 2021,

33.  Once appeals were dealt with, it would be necessary to conduct individual damages

assessments. If the matter were fully litigated, there would be several hundred such mini-trials to
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conduct across the country. Assuming we could do 4 mini-trials per month, it might take 5 or
more years to complete these mini-trials. There is a right of appeal to both parties from each of

these mini-trials.

34,  As noted, the median age of class members is currently 61. Years of further litigation is

not in their best interests.

E. Our Work in Advancing This Litigation

(i) Prosecution of the Jones Action

35.  Our firm began investigating a potential class action concerning the Zimmer Durom Cup
after we were contacted by our client, Dennis Jones in April, 2009. As we researched the matter
during the spring of 2009, we began to receive calls from other clients who reported similar
problems, including our client Susan Wilkinson, who first contacted us regarding her Zimmer

hip implant on June 14, 2009.

36. A concern for us, as we started investigating this claim, was that while the Durom Cup
had been recalled in the United States on July 22, 2008, it had not been recalled in any other
country. Public statements by the Defendants at the time suggested that problems with the
Durom Cup might be limited to the United States, and that the device manufactured for the U.S.
market had a plasma spray coating that underwent additional processes in order to comply with

US regulations that made it different from the device sold in Canada and in Europe.

37. 1 am advised by my colleague, Mr. Lennox, that Klein Lawyers LLP consulted several

medical experts in British Columbia in the spring of 2009 to determine whether the problem with
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the Durom Cup was limited to the United States, or whether Canadian doctors were also seeing
excessive revision rates for this device. The feedback we received from these experts

encouraged us to go ahead with a case, even though there had been no Canadian recall.

38.  We filed the Jones Action on July 24, 2009. A copy of the Statement of Claim is
attached as Exhibit E. The Jones Action was the first lawsuit in Canada regarding the Zimmer

hip implant. Other Canadian law firms did not file such claims until over a year and a half later.

39.  On October 13, 2009, an Urgent Urgent Field Safety Notification was issued for the
Durom Cup with European regulators. On November 15, 2009, a recall nofice for the Durom

Cup was posted on Health Canada’s website.

40, Iam advised by Mr. Klein that the Statement of Claim in the Jones Action was promptly
filed with the National Class Action Database of the Canadian Bar Association, and also posted
to our firm’s website in accordance with the practice direction given by courts across the country

in respect of national class actions.

41.  The Jones Action was diligently prosecuted from its commencement. An appearance for
the Defendants, Zimmer Inc., and Zimmer of Canada Limited was entered by their counsel,
Fasken Martineau DuMoulin on August 5, 2009. The Defendant, Zimmer GMBH, is a resident
of Switzerland and service on this Defendant was effected under the Hague Convention through

the Swiss authorities, which took time to complete.

42. A Request for Assignment of Judge was filed by the Plaintiffs with the British Columbia
Supreme Court in the Jones Action on November 24, 2009. A case conference was scheduled by
the court for April 13, 2010. This was rescheduled by mutual agreement of the parties to May

12,2010. The Plaintiffs delivered their certification record on May 27, 2010. The parties could
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not agree on a schedule, and so a scheduling motion was argued on June 1, 2010, resulting in

reasons issued June 25, 2010. This established the following schedule:

(a) The Defendants were required to deliver their responding materials on class
certification by October 1, 2010;

(b)  The Plaintiffs then had until November 6, 2010 to deliver any reply affidavits, and
their argument;

(<) The Defendants were required to deliver their argument by December 10, 2010;
(d}  The Plaintiffs were to deliver any reply argument by Janvary 7, 2011; and

(e) The certification hearing was to commence on February 7, 2011.

43, The matter proceeded as scheduled with one variation. The Defendants brought a
motion for production of additional medical records from the Plaintiffs. This was heard before
Madam Justice Loo on September 13-14, 2010. Madam Justice Loo denied the Defendants’

motion on September 23, 2010.

44,  Class certification was argued before Mr. Justice Bowden on February 7-9, and April 26,
2011, Mr. Justice Bowden released reasons certifying the class action on September 2, 2011.

A copy of Mr. Justice Bowden’s certification order is attached as Exhibit F.

45,  The Defendants appealed class certification. Their Notice of Appeal was filed on
September 30, 2011. Their appeal factum was delivered on December 28, 2011. Our responding
factum was delivered on January 31, 2012. The appeal was heard by the British Columbia Court

of Appeal on May 29 and 30, 2012. Their appeal was dismissed on January 22, 2013.

46, On December 9, 2011, the Defendants filed their defence to the Jones Action. This is

attached as Exhibit G.
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47.  On April 23, 2012, a case management conference was held before Mr. Justice Bowden,
and a case management order was issued, setting a schedule for documentary and oral discovery,

the exchange of expert reports, and trial. This case plan order is attached as Exhibit H.

48.  The parties commenced documentary discoveries in June 2012. I am advised by Mr.
Lennox, that the Defendants have produced over 140,000 documents in the Jones action. Qur
firm has devoted substantial resources to the review and organization of those documents. As
the Defendant, Zimmer GmbH is a Swiss based company, many key documents are written in
German. Our firm hired a German speaking lawyer on contract to help us review Zimmer’s

documentary productions.

49.  We brought several applications before Mr. Justice Bowden dealing with the Defendants’
documentary productions, including an application requiring the Defendants to disclose the
transcripts of testimony of its witnesses in related litigation in the United States.  The
Defendants ultimately conceded to this request, and we have had access to, and reviewed the

testimony of 18 of the Defendants’ employees based in the United States and Switzerland.

50. On April 24, 2014, the Plaintiffs served their Notice of Appointment to Examine for

Discovery, with oral discovery of the Defendants set to commence on August 19, 2014.

51.  We retained experts to assist with this litigation. In particular, we have had the assistance
of Dr. Nizar Mohammed, the head of orthopedic surgery at Toronto Western Hospital, Dr.
Thomas Turgeon, a professor of orthopedic surgery at the University of Manitoba, and Mr. Stan
North, a regulatory consultant with decades of experience assisting medical device companies to

comply with Health Canada requirements.
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52.  The Jones Action had been scheduled for trial beginning on September 21, 2015. As
both parties were making reasonable progress towards finalizing a settlement agreement, the

parties sought and obtained an adjournment of the trial from Justice Bowden on May 29, 2015.

(ii) The Notice Program

53. On June 26, 2013, Mr., Justice Bowden issued an order approving notice of class

certification. This is attached as Exhibit L.

54,  The notice order required 95 hospitals across Canada to notify their patients who received
Zimmer Durom Cup hip implants of the Jones class action. This list of hospitals, which is at
Schedule A to the notice order, has been redacted at the Defendants’ request, pursuant to a

confidentiality order, dated July 15, 2013, which is attached as Exhibit J.

55.  The majority of hospitals across Canada promptly complied with the notice order, and did
not raise any jurisdictional concerns. A handful of hospitals in Ontario and Quebec requested
that homologation orders be obtained in those jurisdictions before complying with the notice
order. Accordingly, a homologation order was obtained from the Ontario court on September
13, 2013 and from the Quebec court on October 22, 2013. These are attached as Exhibit K and

Exhibit L.

56.  Pursuant to the notice order, the hospitals were required to report back to us as to their
efforts to notify patients. The hospitals advised that they had identified and mailed the notice to
3,423 patients across Canada, and that 85 letters containing the notice had been retumed due to a

non-current address.
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537.  The notice to Quebec residents was sent in English and in French. A copy of the

bilingual notice is attached as Exhibit M.

58.  In response to the notice program, a total of 1,102 opt-in requests have been delivered in

the Jones Action from across Canada.

59. Based on our professional experience, we believe that the notice program was highly
effective. In particular, the notice program achieved three important objectives necessary to the

successful prosecution of this lawsuit. These are:

(a) It notified Canadians of their right to participate in the class action;

(b) It assisted Canadians in learning about the recall of the product so that they could

seek medical attention, and ameliorate their injunies; and

(c) The notice program allowed us to gather data about the performance of the
Defendants’ hip implants. At the certification hearing, the Defendants had argued that
the failure rate in Canada for this product was very low, and that the product was
therefore not defective. It can be difficult for plaintiffs to challenge such a statement by a
defendant because there is no mandatory reporting system in Canada to track hip implant
performance, unlike in other countries.  While the Canadian Institute for Health
Information maintains the Canadian Joint Replacement Registry (“CJRR™), participation
by Canadian doctors in this registry is voluntary and very low (in Quebec, for example,
only about 20% of doctors report hip implant failures to the registry). Furthermore, the

Canadian registry does not track product failures by manufacturer, unlike in other
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countries. An effective national notice campaign helped us develop product failure

evidence for trial, to the benefit of class members across Canada.

60.  We have been able to work with the Quebec Ministry of Health (“RAMQ”) to verify the
success of our notice program. While most provinces are not equipped to independently track
how many revision surgeries they have paid for, RAMQ does have this ability. RAMQ has
informed us that, as of January 13, 2016, it had paid for revisions for 192 patients who received
Durom Cup implants. We have cross-referenced RAMQ’s data with our list of opt-in requests
from Quebec, and we can account 146 of these individuals as having opted into the Jones Action.
We have cross-referenced another 21 individuals to RAMQ’s list based on court filings in
individual lawsuits brought in Quebec by the Kugler Kandestin firm. Thus, even before notice
of a settlement, we are able to account for 87% of revision cases in Quebec as having come
forward to assert a claim in this class action (146) or by way of individual lawsuits (21}, In our
experience, this is a high participation rate, and although data from other provincial health
ministries is not available to verify this, we see no reason why other provinces would not have

similarly strong participation rates.

61.  The original deadline for Canadians to opt into the Jones class action was December 31,
2013. Because we continued to receive opt in requests, this deadline was extended by Justice

Bowden to June 1, 2015, by order dated May 29, 2015. This order is attached as Exhibit N.

62.  Members of our staff have interviewed every class member who delivered an opt-in form.
To date, we have received signed retainer agreements for 332 clients, and we have collected

medical records for nearly all of these retained clients.
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63.  Furthermore, we have taken steps to prevent the spoliation of evidence necessary to prove

class member claims, including helping clients to preserve and store explanted hip implants.

64.  Pursvant to our settlement negotiations with the Defendants, we have regularly sent them
copies of class members’ medical records, on a without prejudice basis, so that they have

information as to the claims they are facing.

(iii) The McSherry Action

65.  On August 10, 2010, our firm filed the McSherry Action in Ontario. To my knowledge,

this was the first Zimmer Durom Cup action filed in Ontario.

66,  On July 13, 2012, Mr. Justice Perell of the Ontario Superior Court of Justice granted
carriage to the McSherry Action and stayed competing class actions filed by other firms in the

province. This order is attached as Exhibit O.

67.  Thereafter, we prosecuted the McSherry Action, and achieved class certification on

September 24, 2014. A copy of the certification order is attached as Exhibit P.

(iv)  Opt-Out Requests

68.  Our firm received a total of 15 opt-out requests with respect to the Jones Action and 36
opt-out requests with respect to the McSherry Action. Two individuals opted out of both the
Jones Action and the McSherry Action. Lists of these opt-outs, and their counsel, are attached at

Exhibits Q and R respectively.
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F, Actions Filed by Other Counsel

69.  Merchant filed eight proposed class actions conceming the Zimmer Durom Cup in

various provinces. None of these cases have been certified. They are as follows:

(a) D'Anna v. Zimmer Inc., et al, Ontario Superior Court of Justice, Court File No.

CV-10-0005293-10, filed November 22, 2010, Status: stayed by order of Justice Perell.

(b)  Schmidt ¢. Zimmer Inc. et al, Quebec Superior Court, Court File No. 500-06-

000539-102, filed November 26, 2010. Status: discontinued.

(c) Wainberg c. Zimmer GMBH et al, Quebec Superior Court, Court File No. 500-06-
000543-104, Filed December 10, 2010. Status: Wainberg removed as plaintiff by order

of Mr. Justice Gouin on March 7, 2016.

(d)  Dayv. Zimmer Inc. et al, Alberta Court of Queen’s Bench, Court File No. 1001-

16627, filed September 28, 2010. Status: not certified.

(e) Nicoles v. Zimmer Inc., et al, New Brunswick Court of Queen’s Bench, Court File

No. MC093140, filed November 19, 2010. Status: not certified.

¢y Manning v. Zimmer Inc., et al, Supreme Court of Nova Scotia, Court File No.

340390, filed November 12, 2010. Status: not certified.

{g) Ducharme v. Zimmer Inc., et al, Ontario Superior Court of Justice, Court File No.

53708/12, filed May 2012. Status: stayed by order of Justice Perell.
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(hy  Przybilla v. Zimmer Inc., et al, Saskatchewan Court of Queen’s Bench, File No.

QB 1758 of 2014, filed December 31, 2014, Status: not certified.

70.  We understand that several firms have filed individual lawsuits in Canada concerning the
Zimmer Durom Cup. These include Kugler Kandestin in Quebec, Rochon Genova LLP,
Gillespie Law Office, and Will Davidson LLP in Ontario, and Osborne Cane in British
Columbia. To the best of our knowledge, these various individual lawsuits remain unresolved.
Three individual lawsuits commenced by Will Davidson LLP were subsequently referred to us,
and have been folded into the McSherry Action. It is my understanding that the Plaintiff in the

Osbome Cane lawsuit plans to be part of the Jones Class Action.

G. Mediation

71. 1 am advised by Mr. Klein that a mandatory mediation was held in the Jones Action
under British Columbia’s mediation rules on March 7, 2012. The mediation was held in Toronto
before Mr. Justice George Adams, a retired judge of the Ontario Superior Court of Justice. Our
clients, Ms. Wilkinson and Mr. and Mrs. McSherry attended the mediation, traveling
considerable distances to do so. We filed a detailed brief at the mediation, supported by expert

opinion, medical literature and medical records. The mediation was adjourned.

72. I am advised by Mr. Klein that a second mediation was held in the Jones Action on July
30 and 31, 2013, also in Toronto, and also before Mr. Justice George Adams. Again, our clients,
Ms. Wilkinson and Mr, and Mrs. McSherry, traveled great distances to attend the mediation. We

added a further client to the mediation session, Mr. Emond, who resides in Toronto. Again, we
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filed a detailed brief, updating the work and evidence we had obtained since the last mediation

session.

73.  This second mediation was not successful. A third mediation was held before Justice
Adams in Toronto on June 4 and 5, 2014. Our clients, Mr, and Mrs. McSherry, and Mr. Emond
attended the mediation. Ms. Wilkinson was available by telephone. Again, we filed a detailed

brief, presenting additional evidence we had obtained through continued litigation.

74.  An agreement-in-principle was reached at the mediation. It was then necessary to convert
this understanding into a formal agreement. A drafting session was held in Chicago on

November 13, 2014 for that purpose.

75.  Ultimately, a formal settlement agreement was finalized, and has been signed by the

parties.

H. Durom Cup Litigation Other Countries

76.  When considering the risks of continued litigation, it is instructive to look at the
experience of plaintiffs in other countries with Zimmer Durom Cup lawsuits. I[n its Annual
Report for 2014, Zimmer Holdings Inc., reports that it had paid $471.7 million to settle Durom
Cup lawsuits. It is our understanding that these settlement payments relate primarily to U.S.
litigation, although we are aware from my colleague, Mr. Lennox’s discussions with lawyers in
Australia and England that claims against Zimmer in respect of the Zimmer Durom Cup have
been brought in those countries well.  Zimmer’s Annual Report does not provide any break-

down of settlement figures that would allow an evaluation of per-claimant values, and we
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understand that settlements Zimmer reached in other countries as of the date of its 2014 Annual

Report are confidential.

77.  We are aware from U.S. court filings that Zimmer reached a proposed public settlement
of remaining Durom Cup litigation in that country on March 11, 2016. This proposed U.S.

settlement is attached as Exhibit S.

78.  While the Settlement Agreement in this Canadian proceeding was negotiated prior to, and
without knowledge of the proposed public U.S. settlement, there are nevertheless similarities to
the agreements. The compensation amounts available under the U.S. settlement are somewhat
higher than in Canada, but when one considers the potentially higher verdicts available from
U.S. juries, and when one also considers the higher health care costs U.S. plaintiffs must pay as a
lien from any settlement, the amounts available under the Canadian agreement appear

reasonable.

79.  We understand that 4 individual lawsuits concerning the Zimmer Durom Cup have gone
to verdict in the United States. The plaintiffs in that country have not done well in the cases that
went to trial, as opposed to settled. There have been three defence verdicts, and one plaintiff

verdict. These cases are as follows:
{a) Pugliese v. Zimmer Inc., lllinois Circuit Court, December 2014, Defence verdict;

(b) Brady v. Zimmer Inc., May 2015, United States District Court for the District of

New Jersey, Defence verdict;
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(c)  Kline v. Zimmer Holdings Inc., California Superior Court, July 2015, Plaintiff
verdict. [ am advised by counsel for Zimmer, Peter Pliszka, that Zimmer is appealing this

verdict;
(d)  Mullin v. Zimmer Inc., lllinois Circuit Court, August 2015, Defence verdict.

80.  To the best of my knowledge, there are no verdicts from other countries concerning the

Zimmer Durom Cup, such as Australia and England where claims were also advanced.

81. This class action would obviously have to be tried under Canadian law, and the decisions
of American juries are neither binding on Canadian courts, nor necessarily predictive. That said,
the U.S. experience highlights the risks for Canadian plaintiffs of continued litigation. Put

simply, this case is not a “slam dunk” for the plaintiffs, so a settlement with a litigation discount

1s appropriate.
L Claims Administrator

82. We ask that the courts appoint Crawford Class Action Services as the Claims

Administrator. Attached as Exhibit T is their curriculum vitae.

SWORN BEFORE ME in the
City of Vancouver, in the
Province of British Columbia
This A™ day of April, 2016

o~
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A, Anita Vérgis

A Commissioner for Taking Affidavits
In the Province of British Columbia

KARALYN MOORE
Barrister & Solicutor
400 - 1385 West 8th Avenue
Vancouver, BC V6H 3V9
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David A. Klein
Barrister & Solicitor

- Partner, Klein Lawyers, Vancouver, B.C.

Member of the British Columbia (1992), Ontario (1980) and Washington State Barg (1995)

Recognized by Lexpert Survey each year for the past 14 years as a Repeatedly
Recommended Lawyer in Class Action Litigation

Listed in Best Lawyers in Canada as leading counsel in Class Action Litigation

Appeared as Counsel in the Superior Courts of British Columbia, Alberta, Saskatchewan, - -
Manitoba, Ontario, Newfoundland & Labrador, and Yukon

Professional and Community Activities

Trial Lawyers Association of British Columbia

President 1998 — 1999

Treasurer 1997 — 1998’

Secretary1996 — 1997

Executive Member 1994 — 1996

Seminar Planning Committee 1998 — 1999

No-Fault Committee 1997 — present

Mandatory Mediation Committee 1998 — present

Delegate, Attomey-General’s Justice System Consultation, 1999;

Member, Auto Insurance Committes, Canadian Bar Association, BC Branch, 1998 — 2004

-. Member, Vice-Chair and Chair, Board of Directors, Fraser Academy School, 1995 — 1998

Member, Board of Directors, St. John’s School, 1998 — 2004

Member, Board of Directors, B.C. Automobile Insurance Consumer Rights Foundation, 1998 —

present

Member, Attorney-General’s Planning Committee fo; Community Forums on Juétice, 1999 —

2000

Periodic consultations with:.

Ministry of Attorney General, Policy and Planning, re: Class Proceedings Act
Ministry of Attorney General, Dispute Resolution Office, re: mandatory mediation
Supreme Court of British Columbia, Rules Committee, re: Rules Amendments for

class proceedings .
Public Guardian and Trustee, re: protection of persons with legal disabilities in class

proceedings
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Corp., (1996) 22 B.C.L.R. (3d) 97 (S.C.); affirmed (2000) 193 D.L.R. (4™ ) 67, 2000 BCCA 605

Plainfiffs’ counsel in first class action certified in Newfoundland & Labrador: Pardy v. Bayer
Inc., 2004 NLSCTD, 72; leave to appeal denied 2005 NLCA. 20, [2005] N.J. No. 122
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The Canadion Red Cross Society
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3149 (8.C)
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harmful diet drugs (Pondamin & Redux): Wilson v. Servier Canada Ine. (2001) 11
C.P.C. (5% 374, [2001] O.J. No. 1615 (Ont. Sup. Ct.)

hepatitis C tainted blood: Killough v. Canadian Red Cross Society (2001) 91
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e-coli outbreak from tainted meat products: Knudson v. Consolidated Food Brands
Inc, (c.0.b. Fleetwood Sausage) 2001 BCSC 1837, [2001] B.C.J. No. 2502

salmonella food poisoning outbreak: Dalhuiser (Guardian ad litem of) v. Maxim's
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- institutional abuse of mentally disabled children: Richard v. HMTQ, 2007 BCSC
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- contaminated contact lens solution: Chalmers v. AMO Canada Company, 2009 BCSC
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NLTD 2%

- pain control pumps: Schroeder v. DJO Canada Inc., 2010 SKQB 125, affirmed 2011
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CANADIAN DUROM ACETABULAR HIP IMPLANT CLASS ACTION
NATIONAL SETTLEMENT AGREEMENT

Between
DENNIS JONES and SUSAN WILKINSON
(the “British Columbia Plaintiffs”
and
GLORIA MCSHERRY
(the “Ontario Plaintiff)
and
BEN WAINBERG
(the “Quebec Plaintiff””)
and

ZIMMER GMBH, ZIMMER, INC., ZIMMER BIOMET HOLDINGS, INC. (FORMERLY
KNOWN AS ZIMMER HOLDINGS, INC.), and ZIMMER OF CANADA LIMITED

(the “Defendants™)
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CANADIAN DUROM ACETABULAR HIP IMPLANT CLASS ACTION
NATIONAL SETTLEMENT AGREEMENT

RECITALS

A.  WHEREAS the British Columbia Pleintiffs commenced Action No. S095493 (*the BC
Proceeding™) in the British Columbia Court alleging that the Defendants marketed 2
defective hip implant known as the Durom Acetabular Component (“Durom Cup”);

B. AND WHEREAS Susan Wilkinson was appointed as representative plaintiff in the BC
Proceeding;

C. AND WHEREAS the Ontario Plaintiff commenced Action No. CV-10-40836500 CP
(“the Ontario Proceeding™) in the Ontario Court alleging that the Defendants marketed a
defective hip implant known &s the Durom Cup;

D. AND WHEREAS, with the consent of the Defendants in relation to this Settiement
Agreement, Gloria McSherry was appointed as representative plaintiff in the Ontario
Proceeding;

E. AND WHEREAS the Quebec Plaintiff commenced Action No. 500-06-000543-104 (“the
Quebec Proceeding™) in the Quebec Court alleging that the Defendants marketed a
defective hip implant kmown as the Durom Cup;

F. AND WHEREAS no representative plaintiff has been appoeinted in the Quebec
Proceeding;

G.  AND WHEREAS the Defendants deny Lability in respect of the claims alleged in the
Proceedings, and believe that they have pood and reasonable defences in respect of the
merits in the Proceedings;

H.  AND WHEREAS the Defendants assert that they would actively pursue these defences in
respect of the merits at trials if the British Columbia Plaintiff, the Ontario Plaintiff, or the

Quebec Plaintiff continued the Proceedings against them;

L AND WHEREAS the Parties have negotiated and entered into this Seitlement Agreement
to avoid the further expense, inconvenience, and burden of this litigation, and to echieve
final resolution of all claims asserted or that could have been asserted against the
Defendants by the British Columbia Plaintiff on her own behalf and oo behalf of the class
she represents, the Optario Plaintiff on her own behelf and on behalf of the class she
represeats, the Quebec Plaintiff on his own behalf and potentially on behslf of a Quebec-
specific class (collectively, the “Plaintiffs”) or the respective Provincial Health Insurers,
and avoid the risks inherent in uncertain, complex, and protracted litigation, and thereby
to put to rest this controversy;




AND WHEREAS counse! for the Defendants and counsel for the Plaintiffs bave engaged
in extensive arms-length settlement discussions and negotiations in respect of this
Setllement Agrecment;

AND WHEREAS as a result of these settlement discussions and negotiations, the
Defendants, the Plaintiffs, and the Provincial Health Insurers have entcred into this
Settlement Agreement, which embodics all of the terms and conditions of the Settlement
between the Defendants, the Plaintiffs, and the Provincial Health Insurcrs, subject to the
approval of the British Columbia, Quebec, and Ontario Courts;

AND WHEREAS the Plaintiffs and the Provincial Health Insurers have agreed to accept
this Seftlement, in part, because of the monetary payments to be provided by the
Defendants under this Scttlement Agreement, as well as the attendant risks of litigation in
light of the potential defences that may be asserted by the Defendants;

AND WHEREAS the Defendants do not admit through execution of this Settlement
Agreement any of the conduct alleged in the Proceedings; )

AND WHEREAS the Plaintiffs, Class Counsel, the Provincial Health Insurers, the
Provincial Health Insurers’ Counsel, and Defendants agree that neither this Settlement
Agreement nor any statement ynade in the negotiation thereof shall be deemed or
construed to be an admission by or evidence against the Defendants or cvidence of the
truth of any of the Plaintiffs’ or the Provincial Health Insurers® allegations against the
Defendants;

AND WHEREAS the Plaintiffs, the Provincial Heelth Insurers, and their counsel have
reviewed and fully understand the terms of this Settlement Agreement and, based on their
analyses of the facts and law applicable to the Plaintiffs and the Provincial Health
Insurers, and having regard to the burdens and expense in prosecuting the Proceedings,
including the risks and uncertainties associated with trials and appeals, the Plaintiffs, the
Provincial Health Insurers, and their counscl have concluded that this Settlement
Aprecment is fair, reasonable, and in the best interests of the Plaintiffs, the Classes they
seek to represent, and the Provincial Health Insurers;

AND WHEREAS the Defendants are entering into this Seitlement Agreement in order to
achieve a final and pation-wide resolution of all claims in respect of the Durom Cup
asseried or that could have been asserted against them by the Plaintiffs and the Provincial
Health Insurets in the Proceedings or otherwise, and to avoid further expense,
inconvenience, and the distraction of burdensome and protracted litigation;

AND WHEREAS the Parties therefore wish to, and hereby do, finally resolve on a
nationa)] basis, without admission of liability, all of the Proceedings against the
Defendants;

AND WHEREAS the BC Proceeding was certified on November 22, 2011;
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S. . AND WHEREAS the Ontario Proceeding was certified on September 24, 2014;

T. AND WHEREAS Defendants have consented, or will consent, to the authornization of a
class action in the Quebec Proceeding consisling only of Quebec residents who have not
apied into the BC Proceeding; and

U.  AND WHEREAS for the purposes of selilement only and contingent on orders by the
Courts as provided for in this Settiement Agreement, the Plaintiffs have consented to a
dismissal of the Procecdings against the Releasees, as that term is defined in Section 1
below, and release of all claims that have been or could have been asserted against
Releasees.

NOW THEREFORE, in consideration of the covenauts, agreements, and releases set forth herein
and for other good and valuable consideration, the receipt and sufficiency of which is hereby
acknowledged, it is agreed by the Parties that the Proceedings be settled and dismissed on the
merits with prejudice as to the Releasors, on the following terms and conditions:

SECTION 1 - DEFINITIONS

For the purpose of this Settiement Agreement only, including the Recitals and Schedules
hereto:

(I}  Account means an interest-bearing trust account under the control of the Claims
Administrator at a Schedule 1 chartered Canadian bank. All interest accrued will be added to the
fund used to compensate Approved Claimants.

(2)  Approved Claimant means a Class Member or Derivative Member whose claim has been
approved for payment by the Claims Administrator.

(3)  Settlement Agreement or Settlement means this Agreement, including the Recitals and
Schedules hereto.

(4)  Approval Hearings means the hearings on the motions before the BC Court, Quebee
Court, and the Ontario Court for the approval of the Settlement Agreement

(5)  BC Class Member means a Class Member in the BC Proceeding. This includes Class
Members resident in British Columbia who did not opt out of the BC Proceeding on or before the
December 31, 2013 opt-out deadline set by the Supreme Court of British Columbia, and Class
Members who are not resident in British Columbia who opted into the BC Proceeding on or
before the opt-in deadline sct by the Supreme Court of British Columbia.

(6)  BC Court means the Supreme Court of British Columbia.

(0 BC/Ontario Class Counsel means Klein Lawyers LLP.




(8)  BC Plaintiff means Susan Wilkinson.

{9)  BC Proceeding means Dennis Jones and Susan Wilkinson v. Zimmer GmbH et al., Action
No. 8095493, Vancouver Registry.

(10)  Bilateral Revision means that a Class Member had a Durom Cup implanted into both
his/her left and right hips and has undergone surgery(ics) to remove both Durom Cups.

(11) Claiment Declaration means the form attached as Schedule A.

(12) Claims Administrator means the entity appoinied to administer the Settlement pursuant to
the lerms of this Settlement Agreement,

(13) Claims Deadline means the date that is 270 days afier the date on which the Notice of
Settiement Approval is disseminated.

(14} Claims Period means the 270 day period after the date on which the Notice of Seitlement
Approval is disseminated.

(15) Class Counsel means Klein Lawyers LLP in the BC Proceeding and the Ontario
Proceeding, and Merchant Law Group LLP in the Quebec Proceeding.

(16) Class Counsel Fees means the fees, costs, and other applicable taxes or charges of Class
Counsel specified in Section 9 of this Seftlement Agreement.

(17)  Closs or Class Members means, for purposes of this settlement, all persons who were
implanted with the Durom Cup in Canada, including their estates.

(18) Complication means the medical conditions identified in Schedulc L that occurred as a
result of a Revision Surgery.

{19) Court(s) means the BC Court, the Ontario Court, and the Quebec Court, as appropriate.

{20) Defendants mean Zimmer GmbH, Zimmer, Inc., Zimmer Biomet Holdings, Inc.
(formerly known as Zimmer Holdings, Inc.), and Zimmer of Canada Limited.

(21) Defendants’ Counsel means Fasken Martineau DuMoulin LLP.

(22)  Dertvative Claimant(s) means all residents of Canada asserting the right to sue the
Defendants independently or derivatively by reason of their familial relationship to a Class
Member as defined herein, and shall mean for the purposes of this Scttlement Agreemeant, either
a Principal Caregiver who is a family member of a Class Member or Minor Child of a Class
Member who has undergone a Single Revision or Bilateral Revision for the purpose of
explanting a Durom Cup or is Medically Precluded from undergoing a Revision Surgery.
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(23) Disbursemenis means funds paid out by Class Counsel in connection with the BC
Proceeding, the Ontario Proceeding, or the Quebec Proceeding.

(24) Durom Cup means the device at issue in these Proceedings, which bears the lot and
reference (sometimes referred to as “catalogue”™) numbers that were subject to and included in
the November 9, 2009 Field Safety Notification,

(25) Effective Date means the Jatest date on which any of the Final Ordcrs in British
Columbia, Onterio, or Quebec teke effect.

(26) Eligibility Deadline means September 1, 2015,

(27) Extracrdinary Expense Pool means the amount established by this Settlement Agreement
to compensatc Class Members who believe they have incurred extraordinary expenses. The
Extraordinary Expense Pool totals $50,000.00 (CAD).

(28)  Final Order(s) means the final orders entered by the Courts in respect of the approval of
this Settlement Agreement once the time 1o appeal such order has expired without any appeal
being taken, or if an appeal from a final order is taken, once there has been affirmation of the
approval of this Settlement Agreement upon a final disposition of all appeals.

(29) Initial Deposit means the sum of $5 million paid by the Defendants into the Account.

(30} Medically Precluded means that a Class Member for whom a Revision Surgery is
necessary is unable to undergo a Revision Surgery due o the existence of a medical condition
that is documecated by a verificd statement from the Class Member’s treating physician.

(31)  Minor Child means the child of a Class Member wko has undergone a Single Revision,
Bilateral Revision, or is Mcdically Precluded from undergoing Revision Surgery who was less
than eighteen yecars of ape when the Class Member was implanted with his or her Durom Cup.

(32) Notice and Adminisiration Cosis means all fees, costs, PST, GST, and HST taxes, and
any other amounts incurred for the approval, implementation and operation of this Setilement
Agreement, including the costs of notices, the costs of translation of the notice, and the fees and
expenses of the Claims Administretor, bul excluding Class Counsel Fees and Disbursements.

(33)  Notice of Approval Hearing means the form of notice agreed to by the Plaintiffs and the
Defendants, as set forth in the atlachments to Schedules Bl, B2, and B3, or such other form as
may be approved by the BC Court, the Ontario Coust, or the Quebec Court, that informs the
Class of the date and location of an Approval Hearing, the principal elements of this Settlement
Agreement, and the process by which Class Members may object to the Settlement.

(34)  Notice of Settlement Approval means the form of notice, agreed to by the Plaintiffs and
the Defendants, as set forth in Schedules H, 1, and J, or such other form as may be approved by
the BC Court, Quebec Court, or the Ontario Court, that informs the Class of the approval of this
Settlement Agreement.
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(35) Oniario Class Member means a Class Member in the Ontario Proceeding. This includes
Class Members who did not opt out of the Ontario Proceeding on or before December 17, 2014,
excluding BC Class Members and Quebec Class Members.

(36) Ontaria Court means the Oatario Superior Court of Justice. !
(37) Ontario Plaintiff means Gloria McSherry. !
!
|

(38) Omntario Proceeding weans Gloria McSherry v. Zimmer GmbH, et al., Action No. CV-10-
40836500 CP.

(39) Pariies means the parties to this Seitlement Agreement, including Plaintiffs, the
Provincial Health Insurers, and ihe Defendants. -

(40)  Plaintiffs means the BC Plaintiff, the Ontario Plaintiff, and the Quebec Plaintiff,

(41)  Principal Caregiver means an immediate family member who provided care for a Class
Member who underwent a Single Revision, Bilateral Revision, or is Medically Precluded from

undergoing a Revision Surgery.

(42) Proceedings mcan the BC Proceeding, the Ontario Procecding, and the Quebec
Proceeding.

(43)  Provincial Health Insurers means all provincial and territorial Ministries of Health or
equivalents, Provincial and Territorial Governments, and/or provincial and territorial plans
funding medical services throughout Canada.

(44) Provincial Health Insurers’ Counsel means Kiein Lawyers LLP.

(45) Quebec Class Counsel means Merchant Law Group LLP.

(46) Quebec Class Member means a Class Member resident in Quebec who has not opted out
of the Quebec Proceeding on or before the apt out deadline set by the Quebee Court and who has
not opted into the BC Proceeding.

(47) Quebec Court means the Superior Coust of Quebec,

(48) Quebec Plaintiff means Ben Wainberg,

(49) Quebec Proceeding means Ben Wainberg v. Zimmer, Inc., et al., Action No. 500-06-
00543-104.

(50) Released Claims means any and all manner of claims, demands, actions, suits, civil law

and statutory liabilities, and causes of action alleged or that could have been asserted in the
Proceedings, whether direct or indirect, class, individual, or otherwise in pature, whether



personal or subrogated, damages whenever incurred, liabilities of any nature whatsoever,
including interest, costs, expenses, penaities, and lawyers® fees that Releasors, or any one of
them, whether directly, indirectly, representatively, derivatively, or in any other capacity, ever
had, now kave, or hereafler can, shall, or may have against the Releasees, whether known or
unknown, relaling in any way to the Durom Cup, including but not limited to the use, purchase,
implantation, or revision of the Durom Cup.

(51)  Releasees means, jointly and severally, the Defendants and their respective present and
former parents, subsidiaries, affiliates, officers, directors, employees, insurers, agents, attorneys,
servants, and representatives, and the successors, heirs, executors, administrators, trustees, and
assigns of each of the foregoing, as well as any other person, corporation, or enlity, including
without limitation any health care professionals, health care providers, and hospitals or other
health care facilities, against whom a Class Member asseried or could have asseried a claim
relating in any way, directly or indirectly, to the Durom Cup.

(52) Releasors means, jointly and severally, individually end collectively, the Plaintiffs,
Pravinciel Health Insurers, BC Class Members, Ontario Class Members, and Quebec Class
Members, including all Derivative Claimants, and their respective successors, heirs, execulors,
administrators, trustees, and assigns, and their afTiliated, predeccssor, successor, and relatcd
companies or entities.

(53) Revision Surgery means an operation to remove a Duvom Cup.

(54) Setrlement Amount means the aggregate amount payable by the Defendants pursuant to
Section 4 of this Sefilement Agreement.

(55) Single Revision means Revision Surgery of one Durom Cup implanted into the hip of a
Class Member.

(56) Subsequent Deposit means further amounts paid by the Defendants into the Account.

(57) Unrevised means that a Class Member has not undergone a Revision Surgery.

SECTION 2 ~CALCULATION OF DEADLINES AND CONDITION PRECEDENT

(1)  Ifany deadline identified in the Settlement Agreement falls on a weckend or Canadian
national holiday, the deadline shall eccur on the following weekday that is not a Canadian

national holiday.

(2)  Subject to section 8.1 below, this Settiement Agreement shall be null and void and of no
force or effect unless the BC Court, the Ontario Coutt, and the Quebec Court each approve this
Settlement Agreement and the orders so made have become Final Orders and the Effective Date

has occarred.




SECTION 3 -SETTLEMENT APPROVAL
3.1 Best Efforts

The Parties shall use their best efforls to effect this settfement and to secure the prompt,
complete, and final dismissal with prejudice of the Proceedings against the Defendants.

3.2  Motion Approving Nofice

At g time mutually agreed 1o by the Parties after the Settlement Agreement is executed,
(1) the BC Plaintiff shall bring a motion before the BC Court for an order in the form of
Schedule BI approving the Notice of the Approval Hearing, (2) the Ontario Plaintiff shall bring a
moflion before the Ontario Court for an order in the fom of Schedule B2 approving the Notice of
the Approval Hearing, and (3) the Quebec PlaintifT shall bring a motion before the Quebec Cowrt
for an order in the form of Schedule B3 approving the Notice of the Approval Hearing after the
Quebec Court has authoerized & proceeding as a class ection.

33  Motion for Approval

(1)  The BC Plaintiff shall file 2 motion in the BC Court for an order approving this
Settiement Agreement. The order shall be generally in accordance with the form attached at

Schedule C.

(2)  The Ontario Plaintiff shall file a motion in the Ontario Court for an order approving this
Settlement Agreement. The order shall be generally in accordance with the forr attached at

Schedule D,

(3)  After the Quebec Courl has authorized the settlement class and subject to the
requirements of section 3.4 of the Settlement Agreement, the Quebec Plaintiff shall file a motion
in the Quebec Court for an order approving this Scttlement Agreement. The order shall be
generally in accordance with the form attached at Schedule E.

34  Sequence of Motions

The Quebec Plaintiff shall not proceed with the motion described in section 3.3(3) until
the BC Court and the Ontario Court approve the Settlement Agreement. The Defendants may
agree to waive this provision.

35  Effect of Court’s Approval

(1)  Subject to the Court’s approval, the order or judgment of approval of this Agreement
shall:

(8  Describe the group as all persons who are or may be members of the Class;
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(b)  Ascribe the status of representative and/or designated person to the BC Plaintiff,
the Ontario Plaintiff, and the Quebec Plaintiff

(¢}  Approve this Agreement and order the Parties and all members of the Class to
comply with it;

(@  Declare that this Agrecment constitutes a “transaction™ pursuant to Article 1025
of the Code of Civil Procedure, which is binding an the Parties and ail Quebec Class
Members;

(¢)  Declare that, subject to Aricle 1008 of the Code of Civil Procedure, any Quebec
Class Member who has not opted out from the Class by shall be bound by this
Settlement Agreement and judgment of approval;

()  Declare that this Agreement is reasonable, fair, adequate, and in the best interest
of the Class;

()  Order publication of the Notice of Settlement Approval as well as the form,
contents, and method of its dissemination;

(b)  Confirm the appointment of the Claitns Administrator;

@) Enter such otber orders as are needed to effectuate the terms of the Settlement
Agreement; and

G)  Enjoin all members of the Class (other than those who have validly opted out of
the Class) entitled to benefits hereunder from esserting and/or continuing to prosecute
claims against Defendants or any other Releasee, as well as any Relcased Claim that such
Class member has, had, or may have in the future., -

Subject to the Court’s approvel, the Parties agree that the Quebec Proceeding will be

vy
authorized only for the purpose of this Agrecment.

3.6

Publication of Notice of Settlement Approval

After the Settlement Agreement has been approved by the BC Court, Ontario Courl, and

Quebec Court, and the Class has been authorized pursuant to the Settlement Agreement, Class
Counsel shall disseminate the Notice of Settlement Approval to the Class. Pursuant to
Defendants’ obligations in Paragraph 4.2(10) of the Settlement Agreement, Defendants will pay
the cost of dissemination,
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SECTION 4 - SETTLEMENT BENEFITS
41  Applicable Currency

All monetary amounts provided herein, including all amounts due to Approved
Clgimants, are stated and payable in Canadian dollars. The parties agree that the Defendants
shal} make all payments to the Claims Administrator in U.S. dollars, and the Claims
Administrator shall promptly convert the payment funds to Canadian dollars no later than one
business day after receipt of the funds from Defendants.

42  Paymecnt of Settlement Amount
(1)  Anindividual is eligible for recovery under this Settlement Agreement only if:

(&  Heorshe is a BC Class Member, an Ontario Class Member, or 2 Quebec Class
Member; and

(b)  He or she meels the eligibility requirements provided in Schedule N,

(2)  With the exception of the Provincial Health Insurers, which are entitled to compensation
under this Settlement Agreement as provided in Paragraph 9 of this Section, only BC Class
Members, Ontario Class Members, and Quebec Class Members who have submitted all
necessary information to the Claims Admibistrator by the Claims Deadline shall be entitled to
receive compensation under the Settlement Agreement. For all cleimants, “necessary
information” includes & completed Claimant Declaration (Schedule A) and the information
described in Schedule N. As described below and in the Claimant Declaration, certain claimants
will also be required to submit a completed Physician's Declaration {Schedule F).

(3)  The amount of recovery for any Class Member otherwise eligible for recovery under
Sections 4.2(1) and (2) above shall be establisked according to the patient’s status as of the
Eligibility Deadline. 1f a Class Member has scheduled, but not undergone, a Revision Surgery
before the Eligibility Deadline, he or she will be eligible to receive the compensation available to
Approved Claimants who underwent a Revision Surgery under this Settlement Agreement, so
Jong as the Class Member's Revision Surgery occurs before the Claims Deadline, and the Class
Member submits a Physician’s Declaration that provides confirmation of, and information
relating 1o, the scheduling of the Revision Surgery by the Eligibility Deadline and the occurrence
of the Revision Swgery on or before the Claims Deadline.

(4) Ifa Class Member who indicated that he or she did not want to be part of the class by
opting out of, or not opting inlo, the BC Proceeding, Ontario Proceeding, or Quebec Proceeding
submits a Claimant Declaration under this Settlement Agreement prior 1o the Claims Deadline,
the opt out or failure to opt in shall be deemed revoked, and such Class Member will be deemed
to be a BC Class Member, Ontario Class Member, or Quebec Class Member, as determined by
the Claitns Administrator. However, this change in status does not impact Defendants’ right of
termination under Section 8.1(g) of the Settlement Agreement.
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(5)  Anyamount paid to an Approved Claimant under the Settlement Agreement bas been
paid as damages on account of alleged personal physical injurics or illness of the Approved
Claimant, including physical injuries or illness resulting from alleged emotional harm.

(6) The Defendants agree to pay amounts in accordance with this Settlement Agreement, in
full satisfaction of all of the Relcased Claims against the Releasces, contingent on dismissal of
the claims of the certified classes in British Columbia and Ontario, authorization of the proposed
cless in the Quebec Action, and subsequent dismissal of the claims of the authorized class in
Quebec.

(7)  BC Class Members, Onlario Class Members, and Quebec Class Members shall be
compensated as follows, less their respective pro rata share of any Class Counsel Fecs that the
Court may award to Class Coumsel in accordance with section 9.1(3) of this Seitlement

Agreement:

(®) BC Ciass Members, Ontario Class Members, and Quebec Class Members who are
Unrevised and are not Medically Precluded from undergoing a Revision Surgery each
receive $600 (CAD);

()  BCClass Members, Ontario Class Members, and Quebec Class Members who are
Unrevised and sre Medically Precluded from undergoing a Revision Surgery each receive
$40,000 (CAD) less pro rata Class Counsel Fees;

(¢)  Subject to paragraph (g}, BC Class Members, Ontario Class Members, and
Quebec Class Members who have undergone a Single Revision each recejve $70,000
{CAD) less pro rata Class Counsel Fee;

(d)  Subject to paragraph (g), BC Class Members, Ontario Class Members, and
Quebec Class Members who have undergone Bilateral Revision each receive $90,000
{CAD) Jess pro rata Class Counsel Fees;

(e)  Subject to paragraph (g), BC Class Members, Ontario Class Members, and
Quebec Class Members who have undergone either a Single Revision or a Bilateral
Revision and who have experienced a Complication will receive additional funds up to
$40,000 (CAD) less pro rata Class Counsel Fees. The amount to whick a BC Class
Member, Ontario Class Member, or Quebec Class Member may be entitied for a
Complication sustained is identified in Schedule L;

® Any payment to 2 BC Class Member, Ontario Class Member, or Quebec Class
Member who underwent cither a Single Revision or Bilateral Revision and whose Durom
Cup was /n vivo for more than 6 years at the time of the Revision Surgery will be reduced
by $10,000 (CAD);

(2} BCClass Members, Ontario Class Members, and Quebec Class Members who
underwent a revision surgery for a purpose other than explanting a Durom Cup are not
entitled to the compensation provided in paragraphs (c), (d), (e), and (h).
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(8)

P

(h)  Subject to paragraph (g), BC Class Members, Ontario Class Members, and
Quebec Class Members who have undergone either a Single Revision or a Bilateral
Revision and who purchased the Durom Cup with their own funds will be reimbursed for
the cost of the device, less pro rata Class Counsel Fees. This reimbursement is separate
from the reimbursement for expenses described in section 4.2(7)(i) below. The Claims
Administrator will be responsible for determining and subtracting any pro rata class
counsel fees.

() BC Class Members, Ontario Class Members, and Quebec Class Members who
underwent a Single Revision, a Bilateral Revision, or who are Medically Precluded from
undergoing a Revision Surgery will be reimbursed for the expenses they incurzed in
connection with the Durom Cup, upon submission of all documentation required by
Schedules A and G of this Settlement Agreement and approval for reimbursement from
the Claims Administrator, as follows:

(i) BC Class Members, Ontario Class Members, and Qucbec Class Members
who do not have receipts to support their expenses will each receive up to $750
{CAD), less pro rata Class Counsel Fees;

(ii) BC Class Members, Ontario Class Members, and Quebec Class Members
who have receipts documenting their expenses will each receive the amount of
those documented expenses, up to a cap of $2,500 (CAD), less pro rata Class
Counsel Fees; and

(i) BC Class Members, Ontario Class Members, and Quebec Class Members
who believe they have incurred extraordinary expenses in connection with their
Durom Cup(s) may apply for reimbursement from the Extraordinary Expense
Pool. Pro rata Class Counsel Fees will be deducted from any Extraordinary
Expense Pool award. If the tofal amount of approved claims payable from the
Extraordinary Expense Fund exceeds $50,000 (CAD), each reimbursable claim
will be reduced on a pro rala basis. I the total amount of approved
disbursements payable from the Extraordinary Expense Fund is less than $50,000
(CAD), the Claims Administrator shall refund the difference to Defendants.

Derivative Claimants shall be compensated as follows:

(@)  The Principal Caregiver is entitled to $5,000 (CAD), less pro rata Class Counsel
Fees;

(b)  Up to two Minor Children arc cntitled to $500 (CAD) cech, less pro rata Class
Counsel Fees.
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(9)  Provincial Health Insurers shall be compensated as follows:

()  Each Provincial Health Insurer will receive $15,000 (CAD) for each Revision
Surgery that a Class Member who submits a proper and approved claim for recovery
under this Settlement Agreement underwent in the Provincial Health Insurer’s province.

(d)  Upon approval from the Claims Administrator, each Provincial Health Insurer is
permitted to recover $15,000 for each Revision Surgery that a Class Member who does
not submit a proper and approved claim for recovery under this Settlement Agreement
underwent in the Provincial Health Insurer’s province, provided that the Provincial
Health Insurer properly completes all information pertaining to such Class Members
required by Schedule M and submits Schedule M to the Claims Administrator no later
than 90 days after the Claims Deadline. All requests for compensation submitted by
Provincial Health Insurers that do not meet the requirements of Schedule M will be
denied.

(10) Defendants will pay up to $250,000 (CAD) in Notice and Administration Costs. All
other Notice and Administration Costs shall be borne by Class Counsel, subject to the provisions
of Section 9.1(2) of the Settlement Agreement.

(11)  Within 30 days of the Effective Date, the Defendants shall pay the Initial Deposit into the
Account.

(12) The Claims Administrator shall pay Class Counsel for Counsel Fees and Disburserents
owing under sections 9.1(1) and (2) from the Account, and the Claims Administrator may draw
upon the Account o pay the Notice and Administration Costs.

(13) The Claims Adminisirator shall make determinations as to the entitlement of Approved
Claimants prescribed by sections 4.2(7)(a)-{i) and 4.2(8). It shall pay those entitilements to the
Approved Claimants, or their legal representation or counsel, less each Approved Claimant’s pro
rata portion of Class Counsel Fees prescribed by section 9.1(3), from the Account.

(14) At the same time the Claims Admibistrator pays each Approved Claimant, the Claims
Administrator shell also remit from the Account the pro rata Class Counsel Fees preseribed by
sections 9.1(3) and 9.1{4) to BC/Ontario Class Counsel or to Quebec Class Counsel. Class
Counsel Fees owing under sections 9.1(3) and 9.1(4) shall be remitted to BC/Ontario Class
Counsel for Approved Claimants who are BC Class Members or Ontario Class Members or their
estate representatives. Class Counsel Fecs owing under sections 9.1(3) and 9.1(4) shall be
remitted to Quebec Class Counsel for Approved Claimants who are Quebec Class Members or
their estate representatives. The Claims Administrator determines to which class an Approved
Claimant belongs.

(15) Ifthe amount in the Account falls below $500,000, the Defendants will forthwith make a
Subsequent Deposit of $1 million into the Account.
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(16)  Once the Claims Administrator determines that all amounts owing under this Settlement
Agreement have been paid, the Claimants Administrator shall notify the Defendants and Class
Counsel,

(17) The Claims Administrator wilt maintain the funds received pursuant to this Settlement
Agreement in an Account. All intercst accrued will be added to the funds used to compensate

Approved Claimants.

(18)  The Claims Administrator shall maintain the Account and shall not pay out funds from
the Account in a manner inconsistent with the provisions of this Settlement Agreement except by
Court order made on notice to, or on the consent of, the Defendants’ Counsel and Class Counsel.

43  Appointment and Role of Claims Administrater

(1)  The Partics will agree upon a Claims Adminisirator {0 be appointed by the BC Court for
the purpose of administering the Settlement.

(2)  The Claims Administrator shall make a determination as to whether each Class Member
who seeks payment under the Settlement Agreement is an Approved Claimant, If such person is
an Approved Claimant, the Claims Administrator shall determine the amount of funds due to the
Approved Claimant under the Settlement Agreement. The Claims Administrator shal) be subject
to removal by the BC Court for cause.

(3) The Claims Administrator shall sign and adhere to a confidentiality statement, in & form
safisfactory to the Parties, by which it agrees to keep confidential any information concerning
Class Members ot Defendants. Further, the Claims Administrator shall institute and maintain
procedures to ensurc that the identity of all Class Members and all information regarding any
claims and submissions will be kept strictly confidential,

(4)  The Claims Administrator shall administer all monics payable under the Settlement
Agreement, except as specifically provided for herein, and process all claims of Class Members
and Provincial Health Insurers in accordance with the terms of this Settlement Agreement,

(5)  The funds payable under the Settlemnent Agreement that Defendants are required to
submit to the Claims Administrator under the Settlement Agreement shall be held in an Account.
The Claims Administrator shall distribute payments under the Seitlement Agreement under the
supervision of the BC Court, the Ontario Court, and the Quebec Court. Funds submitted to the
Claims Adminisirator shall be maintained and invested in a manner consistent with that of a
prudent and reasonable administrator.

(6) Defendants shall retain a reversionary interest in all funds provided to the Ciaims
Administrator and interest earned on the funds. If any funds remain in the Claims
Administrator’s trust account 365 days after the Claims Deadline, those funds and any interest
accrued shall be immediately retumed to Defendants’ Counsel upon written request to the
Claims Administrator (copy to Class Counsel), less any funds that have been approved for
paymeat to an Approved Claimant but have not yet been paid cut.
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(7)  The Claims Administrator shall offer its services in both English and French.

(8)  The Claims Administrator shall report monthly to Class Counsel and Defendants’
Counsel on the number of claims received in that month and the decisions made by it in respect
of any claim. Such reports will include the name of each Approved Claimant or approved
Provincial Health Insurer, the category and amount of each payment from the Account, and
whether the claim relates to a BC Class Member, Ontario Class Member, Quebec Class Memboer,
or Provincial Health Insurer.

(9)  The Claims Administrator shall retein all records relating to each Class Member's or
Provincial Health Insurer’s claim, Defendants’ Counsel, Defendants, and the Releasees, as well
as their respective insurers, may, at (heir expense and upon providing seven days’ written notice
to Plaintiffs’ Counsel, inspect the Claims Administrator’s records. Any party inspecting the
Claims Administrator’s records under this paragraph shall maintain the confidentiality of the
records to the extent necessary to protect the identity and privacy of Class Members.

(10) Al submissions, requests, or motions made by the Claims Administrator to the BC Coutt,
the Ontario Court, or the Quebec Court must be served at least 15 days prior to the proposed date
for the hearing of the request or motion.

44 Claims and Claimants

(1)  Inorder to recover under this Seftlement Agreement, BC Class Members, Onterio Class
Members, and Quebec Class Members must hand-deliver, email, mail, or fax a properly executed
Claimant Declaration in the form attached as Schedule A along with a Physician's Declaration (if
applicable) in the form attached as Schedute F such that they are received by the Claims
Administrator no later than 5:00 p.m. Eastern time on the Claims Deadline.

(2)  To recover from the Extraordinary Expense Pool, BC Class Members, Ontario Class
Members, and Quebec Class Members must hand-deliver, cmail, mail, or fax a properly execufed
Extraordinary Expense Pool Claim Form in the form attached as Schedule G, and any supporting
docurnentation, such that it is reccived by the Claims Administrator no Jater than 5:00 p.m.
Eastern time on the Claims Deadline.

(3)  No later than 60 days from the date that the Claims Administrator receives a completed
version of Schedule A to this Scttlement Apreement from a Class Member or a completed
version of Schedule M from a Provincial Health Insurer, the Claims Administrator shall notify
the Class Member or Provincial Health Insurer ebout whether he, she, or it will rcceive payment
under this Settlement Agreement, and if the Class Member or Provincial Health Insurer will not
receive payment, the reason why the claim for compensation was rejected.

(4}  Ifthe Cleims Administrator determines that the materials submitied by a Class Member
or Provincial Health Insurer are deficient, the Claims Administrator shall notify the Class
Member or Provincial Health Insurer in writing of the deficiency and shall provide the Class
Member or Provincial Health Insurer with 90 days to rectify the deficiency by delivering further
or amended materials.
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(5)  The Claims Administrator shall delermine and certify, in its sole discretion, whether a
claim for compensation under Schedule A or Schedule M to this Scitlement Agreement has been
properiy made. The decision of the Claims Administrator regarding a Class Mcmber's or
Provincial Health Insurer’s eligibilily to recover under this Settlement Agreement shall be final
and not subject o review. All other decisions made by the Claims Administrator in connection
with a Class Member’s recovery under this Seltlement Agreement may be appealed by a Class
Member or Defendants within the time frame and by following the Appeal Protocol outlined in
Schedule O. A Claims Administrator’s decision will be deemed received seven days after it is
mailed to a Class Member. All appeals will be decided by The Honourable Marion J. Allan, The
Honourable Andre Forget, or such other person upon whom Class Counsel and Defendants’
Counsel agree in writing, for decision based only on written submissioas from the parties
involved. All decisions rendered by The Honourable Marion J. Allan, The Honourable Andre
Forget, or such other person upon whom Class Counsel and counse] for Defendants agree in
wriling shall be final and not subject to further review or appeal.

(6)  After approving a claim for payment made by a Provincial Health Insurer, BC Class
Member, Ontario Class Member, or Quebec Class Member, the Claims Administrator shajl
promptly pay the Provincial Health Insurcr, Approved Claimant or the Approved Claimant’s
legal representatives or counsel. However, payment under the Settlement Agreement shall not
be made to an Approved Claimant until the Approved Claimant satisfies the requiremeats of
Section 4 4, paragraph 8, and Schedule N,

(7}  Class Members and Class Counsel agree 1o sccure all authorizations from Provincial
Health Insurers necessary 1o facilitate scitlement under the Settlement Agreement.

(8)  Within 30 days after receiving notice that he or she will receive payment under the
Setilement Agreement, a Class Member is required to retumn his or her explanted Durom Cup, if
the Durom Cup is in his or her possession, custody, or control, to Defendants’ Counsel at the
address below, or teke all actions necessary for a third-party to retum the explanted Durom Cup
to Defendants’ Counsel.

SECTION S ~ DISTRIBUTION OF THE SETTLEMENT AMOUNT AND ACCRUED
INTEREST

5.1  Settlement Distribution
Any Settlement Amounts held by the Claims Adminbistrator shall be held in trust for the

benefit of Class Members and Provincial Health Insurers, and afler the Effective Date, shall only
be paid in accordance with the provisions of this Settlement Agreement.
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5.2 Monies in the Acconnt

Iz no event shall the Defendants have any responsibility, financial obligations, or lisbility
whatsoever with respect to the investment, distribution, use, or administration of monies in the
Account, including, but not limited to, the costs and expenses of such investment, distribution,
use and administration, Administration Expenses, and Class Counsel Fecs, except as otherwise
provided for in sections 4 and 9.1 of this Settlement Aprcernent.

53  Taxzes and Iuterest
(1)  Allinterest eamned on funds in the Account shall become and remain part of the Account,

(2)  Plaintiffs, Class Counsel, and Provincial Health Insurers’ Counsel shall bear all risks
related to investment of the funds in the Account,

(3) Al funds held by the Claims Administrator shall be deemed and considered to be in
custodia legis of the BC Court and shall remain subject to the jurisdiction of the BC Court until
such time as such funds are distributed pursuant to the Settlement Agreement and/or further
order of the BC Court.

(d4)  All taxes payable on any interest that accrues on the funds in the Account shall be the
responsibility of the Class. The Claims Admiristrator, in consultation with Class Counsel, shall
be solely responsible to fulfill all tax reporting and payment requirements arising from the
Settlement Amount in the Account, including any obligation to report taxable income and make
tax payments. All taxes (including interest and penaltics) due with respect to the income earned
by the Settlement Amount shall be paid from the Account.

(5) The Dcfendants shall bave no responsibility to make any tax filings relating to the
Account and shall have no responsibility to pay tax on any income earned by the funds in the
Account or pay any taxes on the montes in the Account,

SECTION 6 - OBJECTIONS

61  Procedure to Object

(1) A Class Member may object to the approval of the Scitlement by sending & written
abjection by pre-paid mail, courier, fax, or email to Class Counsel. Class Counsel is required to
forward all objections to Defendants' Counsel within 48 hours afier receiving an objection.

(2) Objections must be received before 5:00 p.m. Eastern time on a date that is five days
before the date of the Approval Hearing applicable to the Class Membet's claim.

(3) A Class Member who wishes Lo object to the approval of the Settlement shall state in
his/her objection:




(a)  The full name, current mailing sddress, fax number, telephone number, and email
address of the person who is objecting;

(d) A biief statement of the nature and reasons for the objection;

(¢} A declaration that the person believes he or she is a member of the Class and the
reason for that belief including, if available, the reference/catalogue and lot numbers of
his/her Durom Cup;

(d)  Whether the person intends to appear at the relevant Approval Hearing or intends
to appear by counsel, and, if by counsel, the name, address, telephone number, fax
number, and email address of counsel; and

(e) A declaration under the penalty of perjury that the foregoing information is true
and correct.

(4)  Class Counsel shall, no later than three days before the date of the relevant Approval
Hearing, report to the Court, by affidavit, with a copy to counsel for the Defendants, the names
of persons who ohjected and copies of any objections.

SECTION 7 - RELEASES AND DISMISSALS
71 Release of Releasees

(1)  Upon the Effective Date, and in consideration of the payment of the Settlement Amount
and for other valuable consideration set forth ip the Settlement Agreement, the Releasors forever
and absolutely release the Releasees from the Released Claims, including all claims, actions,
causes of action, suits, debts, duties, accounts, bonds, covenants, contracts, and demands
whatsoever that were asserted, or could have been asserted, in the litigation that is the subject of
this Settlement Agreement. Far the consideration provided herein, the Releasors agree not to
make any claim or take or continue any proceedings arising out of or relating fo the subject
matter of the Released Claims against any other person, corporation, or eatity (including, without
limitation, any health care professionals, health care providers, and hospitals or other health care
facilities) that might claim damages and/or contribution and indemnity and/or other relief under
the provisions of the Negligence Act or other comparable provincial legislation and any
amendments thereto, the common law, equity, Quebec civil law, or any other statute, for any
relief whatsoever, including relief of a monetary, declaratory, or injunctive nature, from one or
more of the Releasees,

{(2)  Without Jimiting any other provisions herein, each Class Member who does not
affirmatively opt out of the Proceedings or who has affirmatively opted into the BC Proceeding,
and the Provincial Health Insurers, whether or not he, she, or it submits a claim or otherwise
receives an awand, will be deemed by this Settlement Agreement completely and unconditionally
to have released and forever discharged the Releasees from any and all Released Claims,
inchuding all cleims, actions, causes of action, suits, debts, duties, accounts, bonds, covenants,
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confracts, and demands whatsoever that were asserted, or could have been asserted, in the
litigation that is the subject of this Seitlement Agreement.

(3)  Each Class Member who does nol affirmatively opt out of the Proceedings, or who
affirmatively opted into the BC Procceding, and the Provincial Health Insurers, whether or not
he, she, or it submits a claim or otherwise receives an award, will be forever barred and enjoined
from continuing, commencing, instituting, or prosecuting any action, litigation, investigation, or
other proceeding in any court of law or equity, arbitration, tribunal, proceeding, governmental
forum, adminpistrative forum, or any other fonum, directly, representatively or derivatively,
asserting against any of the Defendants or Releasecs any claims that relate to or constitute any
Released Claims covered by this Settlement Agreement.

72  No Further Claimns

The Releasors shall not now or hereafter institule, continue, maintain, or assert, cither
directly or indirectly, whether in Capada or elsewhcre, on their own bebalf or on behalf of any
class or any other person, any action, suit, cause of action, claim, or demand against any
Releasees, or against any other person who may claim contribution or indemnity from any
Releasees in respect of any Released Claim or any matter related thereto. The Parlies agree that

no Class Members shall recover, directly or indirectly, any sum from Defendants or Releasees
other than those anthorized under the Scttiement Agreement in connection with the Durom Cup.

7.3  Dismissal of the Proceedings

(a)  The Proceedings shall be dismissed with prejudice and without costs as against
the Defendants.

(b}  All lawsuits relating to the Durom Cup in which clients of the Merchant Law
Firm scck class certification will be dismissed on consent by the Merchant Law Firm.-
SECTION 8 - TERMINATION OF SETTLEMENT AGREEMENT
8.1  Right of Termination
(1)  The Defendants shell have the right to terininate this Settlement Agreement if:

(8)  The BC Court, Quebee Courl, or the Ontario Court declines to approve this
Settlement Agreement or any term or part thercof deemed material by Defendants;

(b)  Any order approving the Settlement Agreement does not become a Final Order;
(¢)  The Quebec Court declines to authorize the proposed ¢lass in the Quebec Action;
(d)  Any order dismissing the Quebec Proceeding does not become a Final Order;
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(e)  The form and content of any of the Final Orders approved by the BC Court, the
Ontario Court, or the Quebec Court do not comply with the terms of this Settlement

agreement;

(f)  The Proviacial Health Insurers do not accept this Settlement Agreement or any
material term or part thercof; or

(g) More than 200 Class Members opt out.

(2)  Toexercise a right of termination, the Defendants shall deliver a written notice of
terminaticn fo Class Counsel and Provincial Health Insurcrs® Counsel. Upon delivery of such &
written notice, this Settlement Agrcement shall be terminated and, except as provided for in
sections 8.2 and 8.3, it shall be null and void and have no further force or effect, shall not be
binding on the Parties, and shall not be used as evidence or otherwise in any Jitigation.

82 If Settiement Agrecment is Terminated

(1)  [Ifthis Settlement Agreement is not approved by the BC Court, the Ontario Court, or the
Quebec Court, is terminated in accordance with its terms, or otherwise fails to take effect for any
reason:

(a)  Any order approving this Settlement Agreement shall be set aside and declared
null and void and of no force or effect, and anyone shall be estopped from asserting
otherwise,

(b)  All negotiations, statcments, and proceedings relating to the settlement and the
Settlement Agreement shall be deemed to be without prejudice to the rights of the Parties,
and the Parties shall be decmed to be restored to their respective positions existing
immediately before it was executed;

{c) Al funds in the Account (including accrucd interest) shall be returned to
Defendants’ Counsel within 10 days after the date of termination; and

(d)  Authorization of the Quebec Proceeding will be reversed and/or set aside.
83  Survival of Provisions after Termination

If this Settlement Agrecmeat is not approved by the BC Court, the Ontario Court, or the
Quebec Court, is terminated in accordance with its terms, or otherwise fails to take effect for any
reason, the provisions of this section and sections 8.2, 12.2, and the Recitals, Definitions, and
Schedules applicable thereto shall survive the termination and continue in full force and effect.
In addition, the Parties agree that termination of the Setilement Apreement warrants class
autharization through ordinary procedures, and nothing shall prevent Defendants and the
Releasees from contesting or opposing class authorization in this action or any other action for

eny purpose.
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SECTION 9 - LEGAL FEES AND DISBURSEMENTS

9.1  Class Counsel Fees

Class Counsel will be compensated as follows:

(1)  $£500,000 (CAD) in Class Counsel Fees payable by the Defendants;

(2) Upto $500,000 (CAD) in Disbursements payable by the Defendants. Any unused
Disbursement monies shall be used to pay Notice and Administration Costs exceeding $250,000
(CAD). If unused Disbursement monies remain afier satisfying Notice and Administration
Costs, the remaining unused monies will revert to the Defcndaats;

(3)  Additional Class Counse! fees payable by Class Members, which may be determined and
approved by the BC Court, the Ontario Court, and/or the Quebec Court.

(4)  The amounts payable under sections 9.1(1) and (2) will be allocated as between
BC/Ontario Class Counsel and Quebec Class Counsel as agreed by them or as directed by the
Courts. The amounts payable under sections 9.1(3) in respect of Approved Claimants whose
claims related to BC Class Members or Ontario Class Mcmbers will be paid to BC/Ontario Class
Counsel. The amounts payable under sections 9.1(3) in respect of Approved Claimants whose
claims relate to Quebec Class Members will be paid to Quebec Class Counsel,

9.2 Procedure

(1)  Class Counsel will bring motions, with notice to Defendants® Counsel, 1o the BC Court,
the Quebec Court, and/or the Ontario Court for determination and approval of Class Counsel
Fees and Disbursements payable by the Class Members in accordance with sections 9.1(3) and
(4). In any such Court application, Class Counsel shall serve and file documentation that
itemizes and supports the amount of Class Counsel Fees claimed.

(2) Class Counsel Fecs and Disbursements payable pursuant to sections 9.1(1) and (2) may
be paid out of the Account only after Class Counsel oblains the approval of the BC Court, the
Ontario Court, and the Quebec Courl. Paymeat of Additional Class Counse] Fees under scetions
9.1(3) in respect of BC Class Members is subject to approval of the BC Court. Paymenl of
Additional Class Counsel Fees under sections 9.1(3) in respect of Ontario Class Members are
subject to approval of the Ontario Court. Payment of Additional Class Counsel Fees under
sections 9,1(3) in respect of Quebec Class Members are subject to approval of the Quebec Court.
Class Counsel Fees and Disbursements shall be paid in the manner prescribed by seclions 4.2(7),

(12) and (14).

(3) Class Members who have retsined, or in the process of making a claim do retain, Iawyers
to assist them in making their individual claims in this Settlement shall be responsible for the
legal fees and expenscs of such Jawyers.
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(8) For the purposes of allocating fees payable under section 9.1(3) as between BC/Ontario
Class Counsel and Quebec Class Counsel, where an Approved Claimant’s Claimant
Declaration has been filed by BC/Ontario Class Counsel, then that Approved Claimant's
claim shall be decemed to relale to the BC Class Members or Ontario Class Members, and
where an Approved Claimant’s Claiment Declaration has been filed by Quebec Class
Counscl, then that Approved Claimant’s claim shall be deemed to relate to the Quebec
Class Members.

9.3  Payment of Appeal-Related Fees and Casts

Payment of all fees and costs charged by The Honourable Marion J. Allan, The
Honourabie Andre Forget, or other such person who will serve as the appeal adjudicator by
wrilten agreement of Class Counsel and Defendants” Counsel in connection with any appeal
initiated by a Class Member or Defendants, will be noade as specified in Schedule O.

SECTION 10 - ADMINISTRATION AND IMPLEMENTATION
10.1 Mechanics of Administration

Except to the extent provided for in this Settlement Agreement, the mechanics of the
implementation and administration of this Settlement Agreement shall be determined by the BC
Court on motion brought by the Parties, or any one of them.

10.2 Notices Required
(1)  Each Class Member shall be given notice of:

(a)  The hearing applicable to the Class Member's claim at which the BC Court, the
Ontario Court, or the Quebec Court will be asked to approve the Seitiement Agreement;
and

(b)  Settlement approval, if applicable,

(2) Class Counsel and Defendants® Counsel will jointly prepare such Notices as may be
required, substantially in the form attached in Schedules B, I, and J, respectively, as well asa
plan for dissemination of the Notices (Schedule K). Counsel acknowledge that all Notices and
the plan for dissemination of Notices must be approved by the BC Court, the Ontario Court, and
the Quebec Court. No notices shall be disseminated untilt such time as they are approved by the
BC Coutt, the Ontario Court, and the Quebec Court.

SECTION 11 - NO ADMISSION OF LIABILITY
The Parties agree that whether or not this Settlement Agreement is approved by the BC

Court, the Ontario Court, or the Quebec Court, or is terminated, this Settlement Agrecement and
anything contained berein, and any and all negotiations, documents, discussions, and
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proceedings associated with this Seitlement Agreement, and any action taken to carry out this

Settlement Agreement, shall not be deemed, construed, or interpreted to be an admission of any

violation of any statute or law, or of any wrongdoing of liability by the Releasees, or of the truth

;f any g the claims or allegations made in the Proceeding or in any other pleading filed by the
aintifis.

The Partics further agree that whether or not this Settlement Agreement is approved by
the BC Court, the Ontario Coust, or the Quebec Court, or is terminated, neither this Seftlement
nor any document relating to it shall be offered in evidence in any action or proceeding in any
court, agency, or tribunal, except to seek court approval of this Settlement Agreement or to give
effect to and enforce the provisions of this Settlenent Agreement.

SECTION 12 - MISCELLANEOUS
12,1 Motions for Directions

(1)  The BC Plaintiff, Ontario Plaintiff, Quebec Plaintiff, Class Counsel, the Claims
Administrator, the Provincial Health Insurers, or the Defendants may apply to the BC Court for
directions in respect of the implementation and administration of this Settlement Agreement.

() Allmotions conteraplated by this Settlement Agreement, including applications to the BC
Court for directions, shall be on notice to the Parties.

12.2 Releasees Have No Liability for Administration

The Releasees shall have no responsibility for and no liability whatsoever with respect to
the administration of the Settlement Agreement.

12.3 Headings, efc.

In this Seitlement Agreement, the division of the Settlement Agreement into sections and
the insertion of headings are for convenience of reference only and shall not affect the
construction or interpretation of this Settlement Agreement, The terms “this Settlernent
Agreement,” “the Settlement Agreement,” “hercof,” “hereunder,” “herein,” “herelo,” and similar
expressions refer to this Settiement Agreement and not to any particular section or portion of this
Settlement Agreement.

124 Ongoing Jurisdiction

The BC Court shall relain exclusive jurisdiction over all matters relating to the
implementation and enforcement of this Settlement Agreement.

: =

33




125 Governing Law

This Settlement Agreement shall be govemned by and construed and interpreted in
accordance with the laws of the Province of British Columbia.

12.6 Entire Agreement

This Settlement Agreement and the Schedules attached hereto constitute the entire
agreement among the Parties, and supersede any and all prior and contemporaneous
understandings, undertakings, negotiations, representations, communications, promises,
agreements, agreements in principle, and memoranda of understanding in connection herewith.
The Parties agree that they have not received o7 relied on any agreements, representations, or
promises other than as contained in this Seitlement Agreement. None of the Parties shall be
bound by any prior obligations, conditions, or representations with respect to the subject matter
of this Seiftlement Agrcement, unless expressly incorporated herein. This Settlement Agreement
may not be modified or amended except in writing and on consent of all Parties hereto, and any
such modification or amendment must be approved by the BC Court, the Ontario Court, and the
Quebec Court.

1.7 Survival

The representations and warranties contained in this Settlement Agreement shall survive
its execution and implcmentation.

128 Counterparts

This Settlement Agreement may be cxecuted in counlerparts, alt of which taken together
will be deemed to constitute onc and the same agreement, and a facsimile signature shail be
deemed an original signature for purposes of execuling this Settlement Agreement. This
Seitlement Agreement may be delivered and is fully enforceable in either original, faxed, or
other electronic form provided that it is duly executed.

12.9 Negoftiated Agrecment

This Settlement Agreement has been the subject of negotiations and discussion among
the Parties, cach of which has been represented and edvised by competent counsel, so that any
statute, case law, or rule of interpretation or construction that would or might cause any
provision to be construed against the drafter of this Setilement Agreement shall have no force
and effect. The Partics further agree that the language contained or not contained in previous
drafts of this Settlernent Agreement, or any agreement in principle, shall have no bearing upon
the proper interpretation of this Settlement Agreement.
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12,10 Language

The Parties acknowledge that they have required and consented that this Settlement
Agreement and all related documents be prepared in English; les parties reconnaissent avoir
exigé que la present convention ct tous les documents connexes soient rédigés en anglais.

12.11 Dates

Dates referred to in this Settlement Agreement may be altered with the written consent of
the Parties and with the approval of the BC Court, the Ontario Court, and the Quebec Court.

12.12 French Translation

The Parties acknowledge that they have required that the Settlement Agreerent,
including Schedules, be prepared in English and French. The English version of the Scttlement
Agreement js authoritative in British Columbia and Ontario (and is authoritative as to all Class
Members in any province or teritory of Canada except Quebec), and the French and English
versions of the Settlement Agreement have equal force in Quebec (and are suthoritative as to all
Class Members who reside in Quebec). A French translation of the settlement agreement and all
notices pursuant to this Settlement Agreement shafl be paid for by the Deferdants.

12.13 Confidentiality

The Parties agree that no public slatements shall be made regarding these Proceedings or
their settlement that are in any way inconsistent with the terms of the Scttlement Agrecment.

In particular, the Parties agree that any public statements regarding these Proceedings
will indicate only that the settlement has been ncgotiated and agreed by the parties and approved
by the BC Court, Quebec Court, and the Ontario Court without any admissions or findings of
liability or wrongdoing and without any admissions or conclusions as to the truth of any of the
facts alleged in the Proceedings, all of which are specifically denied.

12.14 Recitals

The recitals to this Settlement Agreement are irue and form part of the Settlement
Agreement.

12.15 Schedules
The Schedules ennexed hereto form part of this Settlement Agreement and are:
Schedule A - Claimant Declaration
Schedule Bl ~ Order on Notice of Approval Hearing (BC Court)
Schedule B2 — Order on Notice of Approval Hearing (Ontario Court)
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Schedule B3
Schedule C
Schedule D
Schedule E
Schedule F
Schedule G
Schedule H
Schedule |
Schedule !
Schedule K
Schedule L
Schedule M
Schedule N
Schedule O

12.16 Acknowledgements

M

Order on Notice of Approval Hearing (Quebec Court)

Order on Approval of Settlement Agreement (BC Court)
Order on Approval of Settlement Apreement (Ontario Court)
Order on Approval of Sctilement Agreement (Quebec Court)
Physician’s Declaration

Extraordinary Expense Pool Claim Form

Notice to BC Action Class Members

Notice 1o Ontario Action Class Members

Notice to Quebec Action Class Members

Plan for Dissemination of Class Notices

List of Complications and Corresponding Payment Amounts
Heaith Insurer Claim Form

Eligibility Requiremenis

Appeal Protacol

Each of the Parties hereby affirms and acknowledges that:

He, she, or a represcatative of the Party with the authority to bind the Party with respect

to the matters sct forth herein has read and understood the Scttlement Agreement;

@)

The terms of this Settlement Agreement and the effccts thereof have been fully explained

to him, her, or the Party’s representative by his, her, or its counsel;

)

)

He, she, or the Party’s representative fully understands each term of the Settlement
Agreement end its effect; and

No Party has relied upon any statement, representation, or inducement (whether material,

false, negligently made, or otherwise) of any other Parly with respect to the first Party's decision
to execute this Settlement Agreement.
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12.17 Authorized Signature

Each of the undersigned represents that he or she is fully authorized to enter into the
terms and conditions of, and to execute, this Settlement Agreement.

12.18 Notice

Whete this Settlement Agreement requires a Party to provide notice or any other
communication or document to another, such notice, communication, or document shall be
provided by email, facsimile, or letter by avemnight delivery to the representatives for the Party to
whom notice i3 being provided, as identified below:

For Plaintiffs, Provincial Health Insurers, Class Counsel, and Provincial Health Insurers’
Counsel:

David Klein

Klein Lawyers LLP
Suite 400

1385 West 8% Avenue
Vancouver, BC V6H 31V9
Telephone: 604-874-7171
Facsimile: 604-874-7180

Email: dklein@ecallkleinlawyers.com

Deaniel Chung

Merchant Law Group LLP

200 - 10 Notre-Dame E.

Montréal, Québec H2Y 1B7
Telephone: 514-248-7777
Facsimile: 514-842-6687

Email: dehung@merchantlaw.com

Por Defendants and Defendants’ Counsel;

Peter Pliszka

Fasken Martineaz DuMoulin LLP
Suite 2400

333 Bay Street

Toronto, ON M5H 2Té

Telepbone: 416-868-3336
Fecsimile: 416-364-7813

Email; ppliszka@fasken.com
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The Parties have executed this Settlement Agreement on the dates provided below.

Date: Gorbyes 24 A5

Date: P\QE}\\» \ _. Q0\b

Date; _/\éflﬂ-é"f 2 Zps"

CLASS COUNSEL:

manuy
BY: __.c ,/Z-':zé——a—-—“—

Printed: >ﬂ.»,‘// V-4 / ) 7

TORUDEL 3OV LR RAVLE
Merchant Law Group GEP

w Group
By: \MM_

Prnted: W YALARYE  NBAUVEL.

PROVINCIAL TH INSURERS:
By: 4 ,Zf/—""-—"‘*

Printed: ___ 1> -x/ K leier

Its: = /fn"csév
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Date: November 23, 2015

L s LIE LR

DEFENDANTS:

A A

Printed:

: Senior Vice Presidant,
1s:
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SCHEDULE A - CLAIMANT DECLARATION

Zimmer Durom Cup Hip Implant Class Action

This form must be completed and returned to the Claims Administrator by email, mail, fax or in person no later than ****

I am making a claim either myself or through counsel:
Q as a Claimant who was implanted with the Zimmer Durom Cup.

O as the Representative (a person who is the legal representative of a Claimant who is deceased or under a
legal disability) of a Claimant.

Section A: Claimant Information

First Name Middle Last Name

Date of Birth (mm/dd/yyyy) Gender: U Male U Female
Address

City Province/Territory Postal Code

Daytime Phone Number Cellular Phone Number

Email Current Provincial Health Insurance Number (“PHN")

Did the Claimant’s province of residence change since the time that the Claimant received the Durom Cup?
QYes O No

If you checked “Yes,” please list the Claimant‘s other province(s) of residence and his/her Provincial Health
Insurance Number(s) for those province(s):
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Section B: Personal Representative

Are you completing this form as someone with the legal capacity to act on behalf of the Claimant (i.e., an
individual with power of attorney, an estate representative, etc.)?

O Yes QO No

If “Yes,” please complete the remainder of Section B with information about yourself, If “No,” skip to Section C.

First Name Middle Last Name
Date of Birth (mm/dd/yyyy)

Address

City Province/Territory Postal Code
Email Date of Death of the Claimant (if applicable} (mm/dd/yyyy)
Daytime Phone Number Cellular Phone Number

Relationship to Claimant:

Please attach the documents that grant you the legal authority to act on behalf of the Claimant to this form (i.e.
Power of Attorney, Last Will and Testament, Letters of Administration, etc.). If the Claimant is deceased, please
also attach a copy of the Claimant’s death certificate to this form.

Q Power of Attorney
Q Certificate of Incapacity
{ Letters of Administration
Q will

Q Death Certificate

Q Grant of Probate

Q Other. Please explain

Section C: Lawyer Information (if applicable)

Lawyer Last Name Lawyer First Name

Name of Law Firm

Address

Phone Number Email
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Section D: Durom Cup Implant Information

Location of the Durom Implant: O Right O Left U Bilateral

Implant Date (Right)

(mm/dd/yyyy)

Name of Hospital

Surgeon

Implant Date (Left)

(mm/dd/yyyy)

Name of Hospital

Surgeon

Identification stickers and operative report(s) for your Durom Cup(s) must be submitted with this
Claimant Declaration.

Section E: Revision Information

Has the Claimant undergone a revision surgery or surgeries to remove the Durom Cup(s)?
0 Yes U No

If you checked “No,” please skip to Section F below.

Location of Revision: O Right 0 Left U Bilateral

Implant Revision Date (Right)

(mm/dd/yyyy)
Name of Hospital
Surgeon
Implant Revision Date (Left)
(mm/dd/yyyy)

Name of Hospital

Surgeon

Page 3



43

Section F: Revision Medically Contraindicated

Has the Claimant’s doctor recommended a revision, but also advised the Claimant that a revision is medically
contraindicated and/or would be life threatening?

W Yes U No

If you checked “Yes,” please submit a Physician’s Declaration completed and signed by your physician with
this form and complete the remainder of Section F. If you checked “No,” please skip to Section G.

Identify the name and address of the doctor who advised the Claimant, the date of discussion, and the medical
condition(s) that prevents the Claimant from having the surgery. Please state whether the Claimant has been
advised that the condition(s) will permanently prevent the Claimant from having revision surgery, as opposed to
delaying a revision surgery.

Date(s) of Discussion (MM/DD/YYYY)

Daoctor

Address

Medical condition(s):

Section G: Claimant’s Immediate Family Information

Complete this section if the Claimant had a revision surgery or is medically precluded from having
revision surgery.

If the Claimant had at least one Revision Surgery to remove a Durom Cup, please answer the following:

Did an immediate adult family member provide the Claimant with care to assist in the Claimant’s recovery after
his/her revision surgery or surgeries to remove the Durom Cup(s)?

O Yes O No

If you checked “Yes,” list the family member’s name and his/her relationship to the Claimant:

Name of Family Member Relationship to Claimant
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Did the Claimant have children under the age of 18 who lived with him/her on the date of his/her revision
surgery to implant the Durom Cup?

U Yes U No

If you checked “Yes,” list the names and dates of birth of up to two children only:

Name DOB: (mm/dd/yyyy)

Name DOB: (mm/dd/yyyy)

If the Claimant is medically contraindicated from undergoing a revision surgery, please answer the
following:

Did an immediate adult family member provide the Claimant with care to assist in the Claimant’s recovery after
his/her surgery or surgeries to implant the Durom Cup(s)?

O Yes O No

If you checked “Yes,” list the family member’s name and his/her relationship to the Claimant:

Name of Family Member Relationship to Claimant

Did the Claimant have children under the age of 18 who lived with him/her on the date of his/her surgery to
implant the Durom Cup(s)?

O Yes @ No

If you checked “Yes,” list the names and dates of birth of up to two children oniy:

Name DOB: (mm/dd/yyyy)

Name DOB: (mm/dd/yyyy)
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Section H: Post-Revision Complications

Did the Claimant’s revision surgery or surgeries cause any of the following? If so, state the date on which the

complication occurred.

Date (mm/ddyyyy)

Second Revision (Right)

Second Revision (Left)

Third Revision (Right)

Third Revision (Left)

Stroke

Blood Clot

Infection

Permanent nerve damage

Death

If you claimed above that the Claimant experienced a blood clot, infection, and/or permanent nerve damage,
you must submit a completed Physician’s Declaration with this form. If you claimed above that the Claimant

suffered from a second revision, a third revision, death, or a stroke, you must submit hospital records

(including revision operative reports) relating to each complication, or a Physician’s Declaration documenting

each complication, with this form.
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Section I: Out-of-Pocket Expenses

Complete this section only if the Claimant had a revision surgery or is medically precluded from
undergoing revision surgery.

QO Check here if the Claimant purchased his or her Durom Cup(s) with his or her own funds (i.e., the cost of
the implant was not paid by an insurer). If you checked the box, attach all receipts or other documentation
reflecting the amount paid by the Claimant for the Durom Cup(s) to this form.

Did the Claimant (who has been revised or is medically precluded from undergoing a revision) incur any
other out-of-pocket expenses in connection with a revision surgery, post-revision complications, or medical
treatment?

U Yes U No
If you checked “No,” skip to Section J. If you checked “Yes,” please answer the following:
Are these claimed out-of-pocket expenses $2,500 or less?

U Yes U No

If you checked “No,” and you wish to seek reimbursement for the expenses you incurred that are greater than
$2,500, you may complete and submit the Extraordinary Expense Pool Claim Form. Please note that you

are required to provide receipts substantiating all of your out-of-pocket expenses if you seek reimbursement
totaling more than $2,500. If you choose to complete the Extraordinary Expense Pool Claim Form, please
attach the receipts substantiating the expenses you seek to recover up to $2,500 to this Claimant Declaration
and attach the receipts substantiating any additional expenses you seek to recover to the Extraordimnary
Expense Pool Claim Form.

If you checked “Yes” above, or you seek to recover no more than $2,500 in out-of-pocket expenses, do you
have receipts to substantiate the expenses you incurred?

O Yes O No

If “Yes,” please attach your receipts to this form. If “No,” please state the approximate total of the expenses you
incurred: §
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Section J: Declaration

I solemnly declare that:
The Claimant was implanted with one or more Durom Cup acetabular component(s) (“Durom Cup™).
The Claimant wishes to make a claim for compensation in this class action.

Attached are copies of the Claimant’s implant and revision (if applicable) operative reports and documentation
identifying the catalogue and lot numbers of the Claimant’s Durom Cup.

If I am not submitting the Claimant’s Durom Cup peel-and-stick labels as product identification, it is because
the hospital at which the Claimant’s implant surgery occurred could not provide me with the labels because they
are not in the Claimant’s hospital medical records.

If I am not submitting a photograph of the Claimant’s Durom Cup in lieu of the Claimant’s Durom Cup peel-
and-stick labels, I cannot submit a photograph because the Claimant’s Durom Cup is not within the Claimant’s
or my possession, custody, or control.

I make this declaration believing it to be true, and knowing that it is of the same legal force and effect as
if it were made under oath.

Signature of Claimant or Representative Date

Please note: All pages of this Declaration and supporting documents must be submitted to the Claims
Administrator on or before the Claims Deadline.
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SCHEDULE Bl - BC ORDER PROVIDING NOTICE OF APPROVAL HEARING

No. 5095493
Vancouver Registry
IN THE SUPREME COURT OF BRITISH COLUMBIA
BETWEEN:
DENNIS JONES and SUSAN WILKINSON
Plaintiffs
AND:
ZIMMER GMBH, ZIMMER, INC., and
ZIMMER OF CANADA LIMITED
Defendants
Brought under the Class Proceedings Act, R.5.B.C. 1996, c. 50
ORDER MADE AFTER APPLICATION
BEFORE THE HONOURABLE ) this  th day of
MR. JUSTICE BOWDEN

)
)
)

ON THE APPLICATION of the Plaintiffs for an order approving the form of notice that will advise
class members of the hearing to approve the proposed settlement, as well as the manner of publication of
such notice coming on for hearing at the Courthouse at 800 Smithe Street, Vancouver, British Columbia
onthe _  dayof
the parties and reading the materials filed including the settlement agreement and the exhibits thereto

2015, with the consent of the Defendants and on hearing counsel for

that are attached to this Order as Schedule “1” (“Settlement Agreement™);

THIS COURT ORDERS that:

1. For the purposes of this Order, the definitions set out in the Settlement Agreement apply to and

are incorporated into this Order.

2. The motion for settlement approval for this proceeding shall be heard on [date] at the Court
House, 800 Smithe Street, Vancouver, British Columbia (the “Approval Hearing™).



3. The form and content of the hearing notice, substantially in the form attached as Schedule “27, is

approved (the “Hearing Notice). The Hearing Notice shall be availabie in both English and French.

4. The proposed manner of publishing the Hearing Notice as described in Schedule “3”, is

approved (the “Notice Plan™).

5. The Hearing Notice and the Notice Plan constitute fair and reasonable notice of the class of the

Approval Hearing,

THE FOLLOWING PARTIES APPROVE THE FORM OF THIS ORDER AND CONSENT TO
EACH OF THE ORDERS NOTED ABOVE:

Signature of
[ ]party ['J] lawyer for the Plaintiffs
David A. Klein

Signature of
[1party [V]lawyer for the Defendants
Andrew Borrell

By the Court.

Registrar
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Schedule “1”: Settlement Agreement



Schedule “2”: Notice of Approval Hearing

Were you, or a family member, implanted with a Zimmer Durom® Hip Implant in Canada?

This notice may affect your rights. Please read carefully,

Class action lawsuits were initiated in Canada regarding allegations that the Zimmer Durom hip implant,
or “Durom Cup,” was defective, and that it failed prematurely. Specifically, a class action was certified
by the British Columbia court on September 2, 2011 in Jones v. Zimmer GMBH et al, and by the Ontario
court on September 24, 2014 in McSherry v. Zimmer GMBH et al. A proposed class action was also
filed in Quebec as Wainberg v. Zimmer GMBH, but it has not yet been authorized.

The Defendants, while not admitting hability, have agreed to a settlement of these lawsuits. The
Defendants have also consented to the authorization of Wainberg as a class action; the Jones Action and
McSherry Action already having been certified. For a copy of the settlement agreement, or for more
information, please contact Class Counsel listed below.

Who is Eligible to Participate in the Settlement?

The settlement applies to all persons who were implanted with the Durom Cup in Canada who have not
opted out of the Jones, McSherry, or Wainberg actions and/or who have affirmatively opted into the
Jones action, and their estates and family members.

The Terms of Settlement

The settlement provides compensation to class members who timely submit all forms and
documentation required under the Settlement Agreement, less deductions for legal fees. The settlement
also provides for payment to public health insurers. Please refer to the settlement agreement for specific
terms and conditions.

Court Hearings and Your Right to Participate

Motions to approve the settlement agreement are scheduled to be heard by the British Columbia Court in
Vancouver on [date] and the Ontario Court in Toronto on [date]. A motion to approve the settlement,
and a motion to authorize the class action in Wainberg will be heard by the Quebec Court in Montreal
on [date]. Class Counsel will also ask the courts to approve an award of fees and disbursements for their
work in connection with Jones, McSherry, and Wainberg during the hearings.

Class members who do not oppose the settlement need not appear at the hearings or take any other
action at this time to indicate their desire to participate in the settlement. All class members have the
right to present arguments to the courts as regards the settlement, or to object to the settlement, by
delivering a written submission to Class Counsel on or before [date]. A class member who wishes to
object to the settlement shall provide in his or her objection:

(a) The full name, current mailing address, fax number, telephone number, and email address
of the person who is objecting;

{b) A brief statement of the nature and reasons for the objection;

US.97224146.01
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(c) A declaration that the person believes he or she 1s a member of the Class and the reason
for that belief including, if available, the catalogue and lot numbers of his/her Durom
Cup; and

(d) Whether the person intends to appear at the relevant Approval Hearing or intends to
appear by counsel, and if by counsel, the name, address, telephone number, fax number,
and email address of counsel, and

(e) A declaration under the penalty of perjury that the foregoing information is true and
correct.

For Québec Residents Only: Excluding Yourself from the Class Action

If you are a resident of Quebec who has not already opted into the Jores action and you wish to exclude
yourself from the Wainberg action, you must deliver a written submission declaring your intention to opt
out of the class action to the Clerk of the Superior Court of Quebec and Class Counsel by registered or
certified mail at the addresses below on or before [date]. Your submission must include your name and
address. If you exclude yourself from the class action, you will not be entitled to receive compensation
under the settlement agreement. If you previously opted into the class in the Jones action, you are
entitled to compensation in connection with your Durom Cup only as provided in the settlement
agreement. For all other class members, the deadline for you to have excluded yourself from these
lawsuits has already expired.

Montréal Courthouse Daniel Chung

Clerk of the Superior Court of Québec Merchant Law Group LLP
Court file number: 500-17-081863-147 10, Notre-Dame East

1, Notre-Dame East Suite 200

Montréal (Québec) H2Y 1B6 Montreal (Québec) H2Y 1B7

For Additional Inforination and a Copy of the Settlement Agreement:

Class Counsel in Jones and McSherry Actions Class Counsel in Wainberg Action:

Klein Lawyers LLP Merchant Law Group LLP
Suite 400 2401 Saskatchewan Drive
1385 West 8% Avenue Regina, Saskatchewan
Vancouver, BC V6H 3V9 S4P 4H8
Telephone: 604-874-7171 Phone: 306-359-7777
Facsimile: 604-874-7180 Fax: 306-522-3299
www.kleinlyons.com www.merchantlawgroup.com
5
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Schedule “3” — Notice Plan

The Notice of Approval Hearing shall be disseminated by the following means:

L. Class Counsel shall send a copy of the Notice of Approval Hearing by mail or email to all class
members who have contacted them, and those class members who have provided addresses to Class

Counsel for the purposes of this litigation.

2. Class Counsel shall post a copy of the Notice of Approval Hearing and the Settlement

Agreement to their respective websites.

3 Class Counsel shall forward a copy of the Notice of Approval Hearing to all counsel in Canada

who, to Class Counsel’s knowledge, have filed litigation regarding the Zimmer Durom Cup.
4. Class Counsel shall issue the media release attached hereto as Schedule “4” with the Notice of
Approval Hearing, and the media release will be distributed through Canada Newswire or Market

Wired.

5. Class Counsel shall publish Notice of Approval Hearing in all publications listed in Schedule K
to the Settlement Agreement.

US.97224146.01



Schedule “4”—Media Release
Zimmer Durom Cup Hip Implant Class Action Settlement

Subject to court approval, a settlement has been reached in the certified class actions involving
Canadians who were implanted with the Zimmer Durom Cup hip implant. Class actions have been
certified in British Columbia (Jones v. Zimmer) and Ontario (McSherry v. Zimmer). Certification is
pending in a proposed class action filed in Quebec (Wainberg v. Zimmer), and the parties have
consented to certification of that action.

The settlement applies to “all persons who were implanted with the Durom Cup in Canada” and their
estates and family members.

The defendants to the three actions do not admit liability, but have agreed to a settlement providing
compensation to class members with certain injuries upon approval after receipt of supporting
documentation, less deductions for legal fees. Public health insurers are also entitled to compensation
under the settlement agreement. Please refer to the settlement agreement for compensation details.

Motions to approve the settlement agreement will be heard by the Supreme Court of British Columbia in
Vancouver on [date] and the Ontario Superior Court of Justice in Toronto on [date]. A meotion to
approve the settlement and to authorize the class action in Wainberg will be heard by the Quebec
Superior Court in Montreal on [date]. At the hearings, Class Counsel will also ask the courts to approve
payment of its fees and disbursements for its work in connection with the three actions.

Class members who do not oppose the settlement do not need to appear at the hearings to indicate their
desire to participate in the settlement. Class members who oppose the settlement have the right to
present arguments to the courts or to object to the settlement by delivering a written subrnission to Class
Counsel on or before [date]. A class member who wishes to object to the settlement shall provide in his
or her objection the following information: (a) the full name, current mailing address, fax number,
telephone number, and email address of the person objecting; (b) a brief statement of the reasons for the
objection; (c) a declaration that the person believes he or she is a member of the Class, and the reason
for that belief, including, if available, the catalogue and lot numbers of his/her Durom Cup(s); (d)
whether the person intends to appear at the relevant approval hearing or intends to appear by counsel,
and, if by counsel, the name, address, telephone number, fax number, and email address of his or her
counsel; and (e) a declaration under the penalty of perjury that the foregeing information is true and
correct.

For additional information and a copy of the settlement agreement, contact:

Class Counsel in Jones and McSherry Actions Class Counsel in Wainberg Action:

Klein Lawyers LLP Merchant Law Group LLP

Suite 400 2401 Saskatchewan Drive

1385 West 8™ Avenue Regina, Saskatchewan

Vancouver, BC V6H 3V9 S4P 4HB

Telephone: 604-874-7171 Phone: 306-359-7777

Facsimile: 604-874-7180 Fax: 306-522-3299
www.callkleinlawyers.com www.merchantlawgroup.com
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SCHEDULE B2 — ONTARIO ORDER PROVIDING NOTICE OF APPROVAL HEARING

Court File No. CV-10-40836500 CP

ONTARIO
SUPERIOR COURT OF JUSTICE
THE HONOURABLE ) DAY, THE
JUSTICE PERELL ) DAY OF,
) 2015
BETWEEN:
GLORIA McSHERRY
Plaintiff
-and-

ZIMMER GMBH, ZIMMER, INC., and ZIMMER OF CANADA LIMITED

Defendants

Proceeding under the Class Proceedings Act, 1992

ORDER

THIS MOTION by the Plaintiff for an order approving the form of notice that will advise class
members of the hearing to approve the proposed settlement, as well as the manner of publicizing such

notice, was heard in Toronto.

UPON BEING ADVISED that the Plaintiff and the Defendants have entered into the Settlement
Agreement attached hereto as Schedule “1” and that the Defendants have consented to the terms of this
Order, THIS COURT ORDERS that:

1. For the purposes of this Order, the definitions set cut in the Settlement Agreement apply to and

are incorporated into this Order.

2. The motion for approval of settlement in this proceeding shall be heard on [date] at the Osgoode
Hall, 130 Queen Street West, Toronto, Ontario (the “Approval Hearing™).



3. The form and content of the hearing notice, substantially in the form attached hereto as Schedule
“2”, is approved (the “Hearing Notice™). The Hearing Notice shall be available in both English and

French,

4, The proposed manner of publicizing the Hearing Notice as described in Schedule “37, is

approved (the “Notice Plan™).

5. The Hearing Notice and the Notice Plan constitute fair and reasonable notice to the class of the
Approval Hearing.
Registrar
2
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Schedule “17; Setflement Agreement
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Schedule “2”: Notice of Approval Hearing

Were you, or a family member, implanted with a Zimmer Durom® Hip Implant in Canada?

This notice may affect your rights, Please read carefully.

Class action lawsuits were initiated in Canada regarding allegations that the Zimmer Durom hip implant,
or “Durom Cup,” was defective, and that it failed prematurely. Specifically, a class action was certified
by the British Columbia court on September 2, 2011 in Jones v. Zimmer GMBH et al, and by the Ontario
court on September 24, 2014 in McSherry v. Zimmer GMBH et al. A proposed class action was also
filed in Quebec as Wainberg v. Zimmer GMBH, but it has not yet been authorized.

The Defendants, while not admitting liability, have agreed to a seftlement of these lawsuits. The
Defendants have also consented to the authorization of Wainberg as a class action; the Jornes Action and
McSherry Action already having been certified. For a copy of the settlement agreement, or for more
information, please contact Class Counsel listed below.

Who is Eligible to Participate in the Settlement?

The settlement applies to all persons who were implanted with the Durom Cup in Canada who have not
opted out of the Jones, McSherry, or Wainberg actions and/or who have affirmatively opted into the
Jones action, and their estates and family members.

The Terms of Settlement

The settlement provides compensation to class members who timely submit all forms and
documentation required under the Settlement Agreement, less deductions for legal fees. The settlement
also provides for payment to public health insurers. Please refer to the settlement agreement for specific
terms and conditions.

Court Hearings and Your Right to Participate

Motions to approve the settlement agreement are scheduled to be heard by the British Columbia Court in
Vancouver on [date] and the Ontario Court in Toronto on [date]. A motion to approve the settlement,
and a motion to authorize the class action in Wainberg will be heard by the Quebec Court in Montreal
on [date]. Class Counsel will also ask the courts to approve an award of fees and disbursements for their
work in connection with Jones, McSherry, and Wainberg during the hearings.

Class members who do not oppose the settlement need not appear at the hearings or take any other
action at this time to indicate their desire to participate in the settlement. All class members have the
right to present arguments to the courts as regards the settlement, or to object to the settlement, by
delivering a written submission to Class Counse! on or before [date]. A class member who wishes to
object to the settlement shall provide in his or her objection:

(a) The full name, current mailing address, fax number, telephone number, and email address
of the person who is objecting;

(b) A brief statement of the nature and reasons for the objection;

U3.97234240.01



(c) A declaration that the person believes he or she is a member of the Class and the reason
for that belief including, if available, the catalogue and lot numbers of his/her Durom
Cup; and

{d) Whether the person intends to appear at the relevant Approval Hearing or intends to
appear by counsel, and if by counsel, the name, address, telephone number, fax number,
and email address of counsel, and

(e) A declaration under the penalty of perjury that the foregoing information is true and
correct.

To Exclude Yourself from the Class Actions

If you are a resident of Quebec who has not already opted into the Jones action and you wish to exclude
yourself from the Wainberg action, you must deliver a written submission declaring your intention to opt
out of the class action to the Clerk of the Superior Court of Quebec and Class Counsel by registered or
certified mail at the addresses below on or before [date]. Your submission must include your name and
address. If you exclude yourself from the class action, you will not be entitled to receive compensation
under the settlement agreement. If you previously opted into the class in the Jones action, you are
entitled to compensation in connection with your Durom Cup only as provided in the settlement
agreement. For all other class members, the deadline for you to have excluded yourself from these
lawsuits has already expired.

Montréal Courthouse Daniel Chung

Clerk of the Superior Court of Québec Merchant Law Group LLP
Court file number: 500-17-081863-147 10, Notre-Dame East

1, Notre-Dame East Suite 200

Montréal (Queébec) H2Y 1B6 Montreal (Québec) H2Y 1B7

For Additional Information and a Copy of the Settlement Agreement:

Class Counsel in .Jones and McSherry Actions Class Counsel in Wainberg Action:
Klein Lawyers LLP Merchant Law Group LLP
Suite 400 2401 Saskatchewan Drive
1385 West 8™ Avenue Regina, Saskatchewan
Vancouver, BC V6H 3V9 S4P 4H8
Telephone: 604-874-7171 Phone: 306-359-7777
Facsimile: 604-874-7180 Fax: 306-522-3299
www.kleinlyons.com www.merchantlawgroup.com
5
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Schedule #3” — Notice Plan

The Notice of Approval Hearing shall be disseminated by the following means:

1. Class Counsel shall send a copy of the Notice of Approval Hearing by mail or email to all ciass
members who have contacted them, and those class members who have provided addresses to Class

Counsel for the purposes of this litigation.

2. Class Counsel shall post a copy of the Notice of Approval Heaning and the Settlement

Agreement to their respective websites.

3. Class Counsel shall forward a copy of the Notice of Approval Hearing to all counsel in Canada

who, to Class Counsel’s knowledge, have filed litigation regarding the Zimmer Durom Cup.
4. Class Counsel shall issue the media release attached hereto as Schedule 4 with the Notice of
Approval Hearing, and the media release will be distributed through Canada Newswire or Market

Wired.

5. Class Counsel shall publish Notice of Approval Hearing in all publications listed in Schedule K
to the Settlement Agreement.

US.97234240.01



Schedule “4”—Media Release

Zimmer Durom Cup Hip Implant Class Action Settlement

Subject to court approval, a settlement has been reached in the certified class actions involving
Canadians who were implanted with the Zimmer Durom Cup hip implant. Class actions have been
certified in British Columbia (Jones v. Zimmer) and Ontario (McSherry v. Zimmer), Certification is
pending in a proposed class action filed in Quebec (Wainberg v. Zimmer), and the parties have
consented to certification of that action.

The settlement applies to “all persons who were implanted with the Durom Cup in Canada” and their
estates and family members.

The defendants to the three actions do not admit liability, but have agreed to a settlement providing
compensation to class members with certain injuries upon approval after receipt of supporting
documentation, less deductions for legal fees. Public health insurers are also entitled to compensation
under the settlement agreement. Please refer to the settlement agreement for compensation details.

Motions to approve the settlement agreement will be heard by the Supreme Court of British Columbia in
Vancouver on [date] and the Ontario Superior Court of Justice in Toronto on [date]. A motion to
approve the settlement and to authorize the class action in Wainberg will be heard by the Quebec
Superior Court in Montreal on [date]. At the hearings, Class Counsel will also ask the courts to approve
payment of its fees and disbursements for its work in connection with the three actions.

Class members who do not oppose the settlement do not need to appear at the hearings to indicate their
desire to participate in the settlement. Class members who oppose the settlement have the right to
present arguments to the courts or to object to the settlement by delivering a written submission to Class
Counsel on or before [date]. A class member who wishes to object to the settlement shall provide in his
or her objection the following information: (a) the full name, current mailing address, fax number,
telephone number, and email address of the person objecting; (b) a brief statement of the reasons for the
objection; {c) a declaration that the person believes he or she is a member of the Class, and the reason
for that belief, including, if available, the catalogue and lot numbers of his/her Durom Cup(s); (d)
whether the person intends to appear at the relevant approval hearing or intends to appear by counsel,
and, if by counsel, the name, address, telephone number, fax number, and email address of his or her
counsel; and (e) a declaration under the penalty of perjury that the foregoing information is true and
correct.

For additional information and a copy of the settlement agreement, contact:

Class Counsel in Jones and McSherry Actions Class Counsel in Wainberg Action:
Klein Lawyers LLP Merchant Law Group LLP
Suite 400 2401 Saskatchewan Drive
1385 West 8™ Avenue Regina, Saskatchewan
Vancouver, BC V6H 3V9 S4P 4H8
Telephone: 604-874-7171 Phone: 306-359-7777
Facsimile: 604-874-7180 Fax: 306-522-3299
www.callkleinlawvers.com www.merchantlawgroup.com
7
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SCHEDULE B3 - QUEBEC ORDER PROVIDING NOTICE OF APPROVAL HEARING

SUPERIOR COURT
CANADA
PROVINCE OF QUEBEC
DISTRICT OF MONTREAL

No.: 500-06-000543-104
Ben Wainberg

Plaintiff

V.

Zimmer Inc.

Zimmer GmbH

Zimmer Holdings, Inc.
Zimmer of Canada Limited

Defendants
JUDGMENT

1. The Plaintiff has filed a motion seeking authorization to institute a class action for the purpose of
settlement and for approval of the notice that will advise class members of the hearing to approve the

proposed settlement of this matter, as well as the approval of the manner of publication of the notice.

2. On reading the materals filed, and on hearing the submissions of counsel for the Plaintiff and the
Defendants:

3. THE COURT HEREBY:
4, GRANTS Plaintiff’s motion for authorization to institute a class action for settlement purposes
and for approval of the form of notice that will advise class members of the hearing to approve the

proposed settlement.

5. DECLARES that for the purposes of this Judgment, the definitions set out in the Settlement
Agreement attached hereto as Schedule “1” apply to and are incorporated into this Judgment.

6. AUTHORISES the exercise of a class action against Defendants for the purposes of settlement

only and subject to the conditions of the Settlement Agreement.



7. ORDERS that, for the purposes of the settlement, the Quebec Class Members are defined as all
persons residing in Quebec who were implanted with the Durom Cup in Canada and who have not opted
out of the Quebec Proceeding on or before the opt-out deadline set by the Quebec Court and who have

not opted into the BC Proceeding, and their estates and family members.

8. DESIGNATES the Petitioner, Ben Wainberg, as the representative of the Quebec Class

Members for the sole purpose of settlement.

9. ORDERS that Plaintiff’s motion for settlement approval in this proceeding shall be heard on
[date] at the Court House, Montreal, Quebec (the “Approval Hearing”).

10.  APPROYVES the form and content of the Notice of Approval Hearing substantially in the form
attached hereto as Schedule “2.” The Notice of Approval Hearing shall be available in both English and

French.

11.  APPROVES the proposed manner of publishing the Notice of Approval Hearing described in
the Notice Plan attached hereto as Schedule *3.”

12  DECLARES that the Notice of Approval Hearing and dissemination thereof through the Notice
Plan constitute fair and reasonable notice to the Quebec Class Members of the hearing to approve

settlement in this action.

13. DECLARES that Quebec Class Members who wish to exclude themselves from this lawsuit and
the settlement thereof may do so by delivering a written notice confirming that intention that includes
their name, address, telephone number, and signature, to the Clerk of the Superior Court and Class

Counsel at the following addresses on or before [date]:

Montréal Courthouse Daniel Chung

Cletk of the Superior Court of Québec Merchant Law Group LLP

Court file number: 500-17-081863-147 10, Notre-Dame East

1, Notre-Dame East Suite 200

Montréal (Québec) H2Y 1B6 Montreal (Québec) H2Y 1B7
2
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Registrar
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Schedule “2”: Notice of Approval Hearing

Were you, or a family member, implanted with a Zimmer Durom® Hip Implant in Canada?

This notice may affect your rights. Please read carefully.

Class actton lawsuits were initiated in Canada regarding allegations that the Zimmer Durom hip implant,
or “Durom Cup,” was defective, and that it failed prematurely. Specifically, a class action was certified
by the British Columbia court on September 2, 2011 in Jones v. Zimmer GMBH et al, and by the Ontario
court on September 24, 2014 in McSherry v. Zimmer GMBH et al. A proposed class action was also
filed in Quebec as Wainberg v. Zimmer GMBH, and was authorized for settlement purposes on [date].

The Defendants, while not admitting liability, have agreed to a settlement of these lawsuits. The
Defendants have also consented to the authorization of Wainberg as a class action; the Jores Action and
McSherry Action already having been certified. For a copy of the settlement agreement, or for more
information, please contact Class Counsel listed below.

Who is Eligible to Participate in the Settlement?

The settlement applies to all persons who were implanted with the Durom Cup in Canada who have not
opted out of the Jones, McSherry, or Wainberg actions and/or who have affirmatively opted into the
Jones action, and their estates and family members.

The Terms of Settlement

The settlement provides compensation to class members who timely submit all forms and
documentation required under the Settlement Agreement, less deductions for legal fees. The settlement
also provides for payment to public health insurers. Please refer to the settlement agreement for specific
terms and conditions.

Court Hearings and Your Right to Participate

Motions to approve the settlement agreement are scheduled to be heard by the British Columbia Court in
Vancouver on [date] and the Ontario Court in Toronto on [date]. A motion to approve the settlement,
and a motion to authorize the class action in Wainberg will be heard by the Quebec Court in Montreal
on [date]. Class Counsel will also ask the courts to approve an award of fees and disbursements for their
work in connection with Jones, McSherry, and Wainberg during the hearings.

Class members who do not oppose the settlement need not appear at the hearings or take any other
action at this time to indicate their desire to participate in the settlement. All class members have the
right to present arguments to the courts as regards the scttlement, or to object to the settlement, by
delivering a written submission to Class Counsel on or before [date]. A class member who wishes to
object to the settlement shall provide in his or her objection:

(a) The full name, current mailing address, fax number, telephone number, and email address
of the person who is objecting;

(b) A brief statement of the nature and reasons for the objection;

U5.97297019.01
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(c) A declaration that the person believes he or she is a member of the Class and the reasen
for that belief including, if available, the catalogue and lot numbers of his’her Durom
Cup; and

(d) Whether the person intends to appear at the relevant Approval Hearing or intends to
appear by counsel, and if by counsel, the name, address, telephone number, fax number,
and email address of counsel, and

(e) A declaration under the penalty of perjury that the foregoing information is true and
correct.

For Québec Residents Only: Excluding Yourself from the Class Action

If you are a resident of Quebec who has not already opted into the Jores action and you wish to exclude
yourself from the Wainberg action, you must deliver a written submission declaring your intention to opt
out of the class action to the Clerk of the Superior Court of Quebec and Class Counsel by registered or
certified mail at the addresses below on or before [date]. Your submission must include your name and
address. If you exclude yourself from the class action, you will not be entitled to receive compensation
under the settlement agreement. If you previously opted into the class in the Jones action, you are
entitled to compensation in connection with your Durom Cup only as provided in the settlement
agreement. For all other class members, the deadline for you to have excluded yourself from these
lawsuits has already expired.

Montréal Courthouse Daniel Chung

Clerk of the Superior Court of Québec Merchant Law Group LLP
Court file number: 500-17-081863-147 10, Notre-Dame East

1, Notre-Dame East Suite 200

Montréal (Québec) H2Y 1B6 Montreal (Québec) H2Y 1B7

For Additional Information and a Copy of the Settlement Agreement:

Class Counsel in Jones and McSherry Actions Class Counsel in Wainberg Action;
Klein Lawyers LLP Merchant Law Group LLP
Suite 400 2401 Saskatchewan Drive
1385 West 8" Avenue Regina, Saskatchewan
Vancouver, BC V6H 3V9 S4P 4H8
Telephone: 604-874-7171 Phone: 306-359-7777
Facsimile: 604-874-7180 Fax: 306-522-3299
www.kleinlyons.com www.merchantlawgroup.com
6
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Schedule “3” — Notice Plan

The Notice of Approval Hearing shall be disseminated by the following means:

i Class Counsel shall send a copy of the Notice of Approval Hearing by mail or email to all class
members who have contacted them, and those class members who have provided addresses to Class

Counsel for the purposes of this litigation.

2. Class Counsel shall post a copy of the Notice of Approval Hearing and the Settlement

Agreement to their respective websites.

3. Class Counsel shall forward a copy of the Notice of Approval Hearing to all counsel in Canada

who, to Class Counsel’s knowledge, have filed litigation regarding the Zimmer Durom Cup.
4. Class Counsel shall issue the media release attached hereto as Schedule 4 with the Notice of
Approval Hearing, and the media release will be distributed through Canada Newswire or Market

Wired,

5. Class Counsel shall publish Notice of Approval Hearing in all publications listed in Schedule K

to the Settlement Agreement.

US.97297019.01
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Schedule “4”—Media Release

Zimmer Durom Cup Hip Implant Class Action Settlement

Subject to court approval, a settlement has been reached in the certified class actions involving
Canadians who were implanted with the Zimmer Durom Cup hip implant. Class actions have been
certified in British Columbia (Jones v. Zimmer) and Ontario (McSherry v. Zimmer). Certification is
pending in a proposed class action filed in Quebec (Wainberg v. Zimmer), and the parties have
consented to certification of that action.

The settlement applies to “all persons who were implanted with the Durom Cup in Canada” and their
estates and family members.

The defendants to the three actions do not admit liability, but have agreed to a settlement providing
compensation to class members with certain injuries upon approval after receipt of supporting
documentation, less deductions for legal fees. Public health insurers are also entitled to compensation
under the settlement agreement. Please refer to the settlement agreement for compensation details.

Motions to approve the settlement agreement will be heard by the Supreme Court of British Columbia in
Vancouver on [date] and the Ontario Superior Court of Justice in Toronto on [date]. A motion to
approve the settlement and to authorize the class action in Wainberg will be heard by the Quebec
Superior Court in Montreal on [date]. At the hearings, Class Counsel will also ask the courts to approve
payment of its fees and disbursements for its work in connection with the three actions,

Class members who do not oppose the settlement do not need to appear at the hearings to indicate their
desire to participate in the settlement. Class members who oppose the settlement have the right to
present arguments to the courts or to object to the settlement by delivering a written submission to Class
Counsel on or before [date]. A class member who wishes to object to the settlement shall provide in his
or her objection the following information: (a) the full name, current mailing address, fax number,
telephone number, and email address of the person objecting; (b) a brief statement of the reasons for the
objection; (c) a declaration that the person believes he or she is a member of the Class, and the reason
for that belief, including, if available, the catalogue and lot numbers of his/her Durom Cup(s); (d)
whether the person intends to appear at the relevant approval hearing or intends to appear by counsel,
and, if by counsel, the name, address, telephone number, fax number, and email address of his or her
counsel; and (e) a declaration under the penalty of perjury that the foregoing information is true and
correct.

For additional information and a copy of the settlement agreement, contact;

Class Counsel in Jores and McSherry Actions Class Counsel in Wainberg Action:
Klein Lawyers LLP Merchant Law Group LLP
Suite 400 2401 Saskatchewan Drive
1385 West 8™ Avenue Regina, Saskatchewan
Vancouver, BC V6H 3V9 S4P 4H8
Telephone: 604-874-7171 Phone: 306-359-7777
Facsimile: 604-874-7180 Fax: 306-522-3269
www.callkleinlawyers.com www.merchantlawgroup.com
8
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SCHEDULE C - BC ORDER ON APPROVAL OF SETTLEMENT

No. 5095493
Vancouver Registry

IN THE SUPREME COURT OF BRITISH COLUMBIA

BETWEEN:
DENNIS JONES and SUSAN WILKINSON
Plaintiffs
AND:
ZIMMER GMBH, ZIMMER, INC., and
ZIMMER OF CANADA LIMITED
Defendants
Brought under the Class Proceedings Act, R.S.B.C. 1996, c. 50
ORDER MADE AFTER APPLICATION
BEFORE THE HONOURABLE day, the th day of
MR. JUSTICE BOWDEN

THE APPLICATION OF the representative Plaintiff for approval of the settlement of
this action pursuant to .35 of the Class Proceedings Act, in accordance with the terms of

the Settlement Agreement was heard this day in Vancouver, British Columbia.

UPON READING the representative Plaintiff”s application record, and upon hearing the

submissions of counsel for the representative Plaintiff, , and

counsel for the Defendants, , and upon being advised

that the parties consent to this order,

THIS COURT ORDERS AND DECLARES that:

US.102552209.01



1. The definitions set out in the Settlement Agreement, which is attached as

Schedule “A”, apply to and are incorporated into this Order.

2. The settlement of action, as set out in the Settlement Agreement, is fair and

reasonable and in the best interests of the BC Class Members, and is hereby approved.

3. The Defendants shall pay the amounts required under the Settlement Agreement

subject to the rights of termination in Section 8§ of the Settlement Agreement.

4. The form and content of the Notice of Approval of Settlement to BC Class
Members shall be substantially in the form which appears at Schedule “H” to the

Settlement Agreement.

5. The BC Class Members shall be given notice of this order in accordance with the

plan attached as Schedule “K” to the Settlement Agreement.

6. The notification plan described in paragraphs 4 and 5 of this Order satisfies the

requirements of s. 19 of the Class Proceedings Act.

7. The Settlement Agreement and this Order are binding upon each BC Class
Member, whether or not such person receives or claims compensation, including persons

who are minors or are mentally incapable.
8. Crawford Class Action Services is hereby appointed as Claims Administrator.

9. Upon the Effective Date, the Releasces are forever and absolutely released by the
Releasors from the Released Claims. The Releasors are barred from making any claim or
taking or continuing any proceedings arising out of or relating to the Released Claims
against any other person, corporation, or entity (including, without limitation, any health
care professionals, health care providers, or health care facilities} that might claim
damages and/or contribution and indemnity and/or other relief under the provisions of the
Negligence Act or other comparable provincial legislation and any amendments thereto,

the common law, Quebec civil law, or any other statute, for any relief whatsoever,

US.102552209.01

H



including relief of a monetary, declaratory, or injunctive nature, from one or more of the

Releasees.

10.  This Court shall have continuing jurisdiction over the implementation and

enforcement of the Settlement Agreement.

11.  This action is dismissed without costs and with prejudice.

THE FOLLOWING PARTIES APPROVE THE FORM OF THIS ORDER AND
CONSENT TO EACH OF THE ORDERS, IF ANY, THAT ARE INDICATED ABOVE
AS BEING BY CONSENT:

Signature of
[ ] party [\f] lawyer for the Plaintiffs
David A. Klein

Signature of
[ ] party [wf] lawyer for the Defendants
Andrew Borrell

By the Court.

Registrar

US.102552209.01



SCHEDULE D- ONTARIO ORDER ON APPROVAL OF SETTLEMENT

Court File No. CV-10-40836500 CP

ONTARIO
SUPERIOR COURT OF JUSTICE
THE HONOURABLE ) DAY, THE
JUSTICE PERELL ) DAY OF ,
) 2015
BETWEEN:
GLORIA McSHERRY
Plaintiff
-and-

ZIMMER GMBH, ZIMMER, INC., and ZIMMER OF CANADA LIMITED

Defendants

Proceeding under the Class Proceedings Act, 1992

ORDER

THIS MOTION, made by the representative Plaintiff for approval of the settlement of this action
pursuant to 8.29 of the Class Proceedings Act, in accordance with the terms of the Settlement Agreement

was heard this day in Toronto.

UPON READING the Representative Plaintiff’s motion record, and upon hearing the submissions of
counsel for the representative Plaintiff and counsel for the Defendants, and upon being advised that the

parties consent to this order,

THIS COURT ORDERS AND DECLARES that;

1. The definitions set out in the Settlement Agreement, which is attached as Schedule A, apply to

and are incorporated into this Order.

Us.1027732719.01
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A
2. The settlement of action, as set out in the Settlement Agreement, is fair, reasonable, and in the
best interests of the Ontario Class Members, and is hereby approved.

3. The Defendants shall pay the amounts required under the Settlement Agreement, subject to the

Right of Termination set out in Section 8 of the Settlement Agreement.

4, The form and content of the Notice of Approval of Settlement to Ontaric Class Members shall

be substantially in the form which appears at Schedule H to the Settlement Agreement.

5. The Ontario Class Members shall be given notice of this order in accordance with the plan

attached as Schedule K to the Settlement Agreement,

6. The notification plan described in paragraphs 4 and 5 of this order satisfies the requirements of

s. 17 of the Class Proceedings Act.

7. The Settlement Agreement and this Order are binding upon each Ontario Class Member, whether

or not such person receives or claims compensation, including persons who are minor or are mentally

incapable.
8. Crawford Class Action Services is hereby appointed as Claims Administrator.
9. Upon the Effective Date, the Releasees are forever and absolutely released by the Releasors from

the Released Claims. The Releasors are barred from making any claim or taking or continuing any
proceedings arising out of or relating to the Released Claims against any other person, corporation, or
entity (including, without limitation, any health care professionals, health care providers, or health care
facilities) that might claim damages and/or contribution and indemnity and/or other relief under the
provisions of the Negligence Act or other comparable provincial legislation and any amendments
thereto, the common law, Quebec civil law, or any other statute, for any relief whatsoever, including

relief of a monetary, declaratory, or injunctive nature, from one or more of the Releasees.

10.  This Court shall have continuing jurisdiction over the implementation and enforcement of the

Settlement Agreement.

11.  This action is hereby dismissed without costs and with prejudice.

2
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Registrar

US.102773279.04




SCHEDULE E - QUEBEC ORDER ON APPROVAL OF SETTLEMENT
SUPERIOR COURT

CANADA
PROVINCE OF QUEBEC
DISTRICT OF MONTREAL
No.: 500-06-000543-104
Ben Wainberg

Plaintiff

V.
Zimmer Inc.
Zimmer GmbH
Zimmer Holdings, Inc.
Zimmer of Canada Limited

Defendants

JUDGMENT

1, The Plaintiff has filed a motion seeking approval of the settlement reached in this proceeding,

together with a motion authorizing this proceeding as a class action.

2. On reading the materials filed and hearing the submissions of counsel for the Plaintiff and the

Defendants:

FOR THESE REASONS, THE COURT:

3. DECLARES that the definitions set out in the Settlement Agreement, attached as Schedule A,
apply to and are incorporated into this Judgment.

4, DECLARES that the settlement of action, as set out in the Settlement Agreement, is fair,
reasonable, and in the best interest of the Quebec Class Members, and accordingly, the Settlement

Agreement is hereby approved pursuant to section 1025 of the Code of Civil Procedure, R.5.Q., c.C-25.

5. DECLARES that the Settlement Agreement constitutes a “transaction” pursuant to Article 1025
of the Cade of Civil Procedure, which is binding on the parties and the Quebec Class Members.

265790.00017/91202580.1



6. DECLARES that subject to Article 1008 of the Code of Civil Procedure, any Quebec Class
Member who has not opted out of the Quebec Class by the Opt-Out Deadline shall be bound by the
Settlement Agreement and this Judgment.

7. ORDERS that the Defendants shall pay the amounts required under the Settlement Agreement
subject to the Right of Termination set out in Section 8.1 of the Settlement Agreement.

8. ORDERS that the form and content of the Notice of Approval of Settlement to the Quebec Class
Members shall be in the form attached as Schedule J to the Settlement Agreement. The Notice of
Approval of Settlement to Quebec Class Members shall be available in both French and English.

0. ORDERS that Class Members shall be given notice of this Judgment in accordance with the
plan attached as Schedule K to the Settlement Agreement.

10. DECLARES that this Judgment, including the Settlement Agreement, is binding upon each
Quebec Class Member, including minors and persons who are mentally incapacitated, whether or not

such person receives or claims compensation under the Settlement Agreement.
11. DECLARES that Crawford Class Action Services shall serve as the Claims Administrator.

12 DECLARES that upon the Effective Date, the Releasors forever and absolutely release the
Releasees from the Released Claims. And for the consideration provided in the Settlement Agreement,
the Releasors agree not to make any claim or take or continue any proceedings arising out of or relating
to the subject matter of the Released Claims against any other person, corporation, or entity (including,
without limitation, any health care professionals, health care providers, or health care facilities) that
might claim damages and/or contribution and indemnity and/or other relief under the provisicns of the
Negligence Act or other comparable provincial legislation and any amendments thereto, the common
law, Quebec civil law, or any other statute, for any relief whatsoever, including relief of a monetary,

declaratory, or injunctive nature, from one or more of the Releasees.

13. ORDERS that this action is hereby dismissed without costs and with prejudice.
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By the Court.

Registrar

T



SCHEDULE F -- PHYSICIAN DECLARATION FORM

In completing this Form, you may consider the patient's medical records, charts, reports,
diagnostic films, medical history, or other sources of information that physicians regularly and
routinely rely upon in their practice. By signing this Form, you certify that all opinions set forth
below are offered to a reasonable degree of medical certainty.

1. PHYSICIAN BACKGROUND

{First Name) (Middle Initial) (Last Name)

(Office Address)

(City) (Province) {Postal Code)
(Area Code & Telephone Number) (Fax Area Code & Number)

Check whether you are a/an:

1 Orthopedic surgeon

1 Cardiologist

1 Neurologist

J Cardiothoracic surgeon

-J Neurosurgeon
1 Other

College of Physicians and Surgeons Registration Number:

2. PATIENT INFORMATION

State the name and birth date of the patient for whom you are providing the information
contained in this Physician Declaration Form.

(First Name) {Middle Initial} (Last Name)

(Birth Date MM/DD/YY YY)

U5, 10258723101



Are you one of the patient’s treating physicians?
0 Yes O No

If “Yes,” state your role in the patient’s medical care and treatment relative to his/her
Durom Cup implant:

3. IMPLANT INFORMATION

State the reference and catalog numbers that correspond to the patient’s Durom
Acetabular Cup (“Durom Cup”)

Date of Implantation (Right)

(MM/DD/YYYY)
Implant Reference/Catalogue Numbers

(if available)
Implant Lot Number

(if available)
Date of Implantation (Left)

(MM/DD/YYYY)

Implant Reference/ Catalogue Numbers

(if available)
4, REVISED PATIENT
Has the patient been diagnosed as requiring a revision surgery to replace the Durom Cup?
0 Yes J No

If “Yes,” please answer the remaining questions in section 4. If “No,” please skip to
section 8.

Date of the diagnosis:

(MM/DD/YYYY)
Has a revision surgery been scheduled? O Yes O No

If “Yes,” date on which the surgery was scheduled:

2
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(MM/DD/YYYY)
Has the surgery occurred? J Yes 0 No

If “Yes,” date on which the revision surgery took place:

(MM/DD/YYYY)

Describe all reason(s) a revision surgery for the Durom Cup has been diagnosed and
identify all testing or films taken and the results that support this diagnosis:

5. UNREVISED PATIENT WHERE REVISION SURGERY IS CONTRAINDICATED

If a revision surgery has not been scheduled or will not take place, is there a medical
condition that prevents the patient from undergoing a revision surgery
("Contraindication"}? 0O Yes 00 No

If "Yes,” describe the Contraindication(s) that prevent(s) replacement of the Durom Cup,
and state whether the Contraindication(s) is/are temporary or permanent:

Provide the date on which you determined that a revision surgery for the patient was
Contraindicated:

(MM/DD/YYYY)
6. COMPLICATIONS RESULTING FROM REVISION SURGERY

[ ] Check here if the patient underwent a revision surgery or surgeries to remove his/her Durom
Cup(s).
If you checked the box above, and the patient sustained any of the following complications

during our after his/ber revision surgery, please state the date on which the complication(s}
occurred:

US.102587231.01



DATE
(MM/DD/YYYY)

(a) A second revision (Right)

A second revision (Left)

(b) A third revision (Right)

A third revision (Left)

(c) Stroke that occurred within 72 hours after a
revision surgery to remove a Durom Cup as a result of
that surgery

(d) Blood clot that occurred within 72 hours after a
revision surgery to remove a Durom Cup as a result of

that surgery

(e) Infection in the revised hip that was diagnosed within 30
days after a revision surgery to remove a Durom Cup
and was caused by that surgery

{f) Permanent nerve damage resulting from a revision
surgery to remove a Durom Cup

(g) Death within 72 hours after a revision surgery
to remove a Durom Cup that resulted from that surgery

Please attach medical records to this form that confirm that the complication(s) noted
above occurred. Such medical records may include, but are not limited to, operative
reports, pathology reports, office records, and/or discharge summaries.

7. DECLARATION

T affirm that the foregoing representations are true and correct.

Executed on ,201

By:

Signature of Physician

Print Name

US.102587231.01
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SCHEDULE G - EXTRAORDINARY EXPENSE FORM
Zimmer Durom Cup Hip Implant Class Action

The Settlement Agreement provides for the potential reimbursement of out-of-pocket expenses
in excess of $2,500 in connection with a revision surgery, post-revision complications, or
medical treatment for claimants who have undergone a revision surgery or are medically
precluded from undergoing a revision surgery.

If you have undergone a revision or are medically precluded from undergoing a revision
and you wish to seek reimbursement for the out-of-pocket expenses you incurred that
exceed $2,500, please complete this form, attach the required receipts, and submit it along
with your Claimant Declaration.

Please provide information below relating to each out-of-pocket expense you incurred, the total
of which exceeds $2,500. For each expense described below, please attach a receipt reflecting
the expense to this form. Unsubstantiated expenses will not be considered for reimbursement.
Please note:

1. The total extraordinary expense fund under the Settlement Agreement (“Extraordinary
Expense Pool™) is $50,000;

2. If the total amount of approved claims payable from the fund exceeds $50,000, then each
approved claim will be reduced on a pro-rata basis; and

3. Payments will not be made to claimants who are approved to receive payment from the
Extraordinary Expense Pool until after all requests for reimbursement from the
Extraordinary Expense Pool have been analyzed.

Date Paid To Type of Expense Amount

US.70145565.01



Total Amount Claimed: $

US.70145565,01
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SCHEDULE H - NOTICE TO BC CLASS MEMBERS

Were you, or a family member, implanted with a Zimmer Durom® Hip Implant in
Canada?

This notice may affect your rights. Please read carefully.

Class action lawsuits were initiated in Canada regarding allegations that the Zimmer Durom hip
implant, or “Durom Cup,” was defective, and that it failed prematurely. Specifically, a class
action was certified by the British Columbia court on September 2, 2011, in Jones v. Zimmer
GMBH et al, and by the Ontario court on September 24, 2014, in McSherry v, Zimmer GMBH et
al, and was authorized by the Quebec court on [date] in Wainberg v. Zimmer GMBH.

These actions have now been settled, and the courts have approved the settlement. For a copy of
the settlement agreement, please contact Class Counsel or the Claims Administrator at the
address below.

Who is Eligible to Participate in the Settlement?

The settlement applies to all persons who were implanted with the Durom Cup in Canada who
have not opted out of the Jones, McSherry, or Wainberg actions and/or who have affirmatively
opted into the Jones action, and their estates and family members.

The Terms of Settlement

The settlement provides compensation to class members who timely submit all forms and
documentation required under the Settlement Agreement, less deductions for legal fees. The
settlement also provides for payment to public health insurers. Please refer to the settlement
agreement for specific terms and conditions.

To Make a Claim

To be entitled to a payment pursuant to the settlement agreement, class members must submit all
required forms and documentation to the Claims Administrator on or before [deadline].

For More Information or to Obtain a Claim Form

Please contact Class Counsel or the Claims Administrator at the address below:

Class Counsel in Jones and McSherry Actions: Class Counsel in Wainberg Action:
Klein Lawyers LLP Merchant Law Group LLP

Suite 400 2401 Saskatchewan Drive

1385 West 8% Avenue Regina, Saskatchewan

Vancouver, BC Y6H 3V9 S4P 4H8

Telephone: 604-874-7171 Phone: 306-359-7777

Facsimile: 604-874-7180 Fax: 306-522-3299
www.kleinlyons.com www.merchantlawgroup.com

US.57858188.01
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Claims Administrator:

Crawford Class Action Services
180 King Street S.

Waterloo, ON N2J 1P8
Telephone: 519-578-4053

US.57858188.01



SCHEDULE I —- NOTICE TO ONTARIO CLASS MEMBERS

Were you, or a family member, implanted with a Zimmer Durom® Hip Implant in
Canada?

This notice may affect your rights. Please read carefully.

Class action lawsuits were initiated in Canada regarding allegations that the Zimmer Durom hip
implant, or “Durom Cup,” was defective, and that it failed prematurely. Specifically, a class
action was certified by the British Columbia court on September 2, 2011, in Jones v. Zimmer
GMBH et al, and by the Ontario court on September 24, 2014, in McSherry v. Zimmer GMBH et
al, and was anthorized by the Quebec court on [date] in Wainberg v. Zimmer GMBH.

These actions have now been settled, and the courts have approved the settlement. For a copy of
the settlement agreement, please contact Class Counsel or the Claims Administrator at the
address below.

Who is Eligible to Participate in the Settlement?

The settlement applies to all persons who were implanted with the Durom Cup in Canada who
have not opted out of the Jones, McSherry, or Wainberg actions and/or who have affirmatively
opted into the Jones action, and their estates and family members.

The Terms of Settlement

The settlement provides compensation to class members who timely submit all forms and
documentation required under the Settlement Agreement, less deductions for legal fees. The
settlement also provides for payment to public health insurers. Please refer to the settlement
agreement for specific terms and conditions.

To Make a Claim

To be entitled to a payment pursuant to this Settlement Agreement, class members must file a
claim with the Claims Administrator on or before [deadline].

For More Information or to Obtain a Claim Form

Please contact Class Counsel or the Claims Administrator at the address below:

Class Counsel in Jones and McSherry Actions: Class Counsel in Wainberg Action:
Klein Lawyers LLP Merchant Law Group LLP

Suite 400 2401 Saskatchewan Drive

1385 West 8™ Avenue Regina, Saskatchewan

Vancouver, BC V6H 3V2 S4P 4HS

Telephone: 604-8374-7171 Phone: 306-359-7777

Facsimile: 604-874-7180 Fax: 306-522-3299
www.kleinlyons.com www.merchantlawgroup.com

US.57986862.01
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Claims Administrator:

Crawford Class Action Services
180 King Street S,

Waterloo, ON N2J 1P8
Telephone: 518-578-4053

US.579863862.01
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SCHEDULE J - NOTICE TO QUEBEC CLASS MEMBERS

Were you, or a family member, implanted with a Zimmer Durom® Hip Implant in
Canada?

This notice may affect your rights. Please read carefully.

Class action lawsuits were initiated in Canada regarding allegations that the Zimmer Durom hip
implant, or “Durom Cup,” was defective, and that it failed prematurely. Specifically, a class
action was certified by the British Columbia court on September 2, 2011, in Jones v. Zimmer
GMBH et al, and by the Ontario court on September 24, 2014, in McSherry v. Zimmer GMBH et
al, and was authorized by the Quebec court on [date] in Wainberg v. Zimmer GMBH.

These actions have now been settled, and the courts have approved the settlement. For a copy of
the settlement agreement, please contact Class Counsel or the Claims Administrator at the
address below.

Who is Eligible to Participate in the Settlement?

The settlement applies to all persons who were implanted with the Durom Cup in Canada who
have not opted out of the Jones, McSherry, or Wainberg actions and/or who have affirmatively
opted into the Jones action, and their estates and family members.

The Terms of Settlement

The settlement provides compensation to class members who timely submit all forms and
documentation required under the Settlement Agreement, less deductions for legal fees. The
settlement also provides for payment to public health insurers, Please refer to the settlement
agreement for specific terms and conditions.

To Make 2 Claim

To be entitled to a payment pursuant to this Settlement Agreement, class members must file a
claim with the Claims Administrator on or before [deadline).

For More Information or to Obtain a Claim Form

Picase contact Class Counsel or the Claims Administrator at the address below:

Class Counsel in Jones and McSherry Actions: Class Counsel in Wainberg Action:
Klein Lawyers LLP Merchant Law Group LLP

Suite 400 2401 Saskatchewan Drive

1385 West 8" Avenue Regina, Saskatchewan

Vancouver, BC V6H 3V9 S4P 4HS

Telephone: 604-874-7171 Phone: 306-359-7777

Facsimile: 604-874-7180 Fax: 306-522-3299
www.kleinlyons.com www.merchantlawgroup.com
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Claims Administrator:

Crawford Class Action Services
180 King Street S.

Waterloo, ON N2J 1P8
Telephone: 519-578-4053

US.57986903.01

%



SCHEDULE K -~ PLAN FOR DISSEMINATION OF CLASS NOTICES

The Notices of Approval Hearing and the Notices of Settlement Approval (“Notices™)

shall be dissenunated by the following means:

1. Class Counsel shall send copies of the Notices by mail or email to all class
members who have contacted Class Counsel regarding this action and provided their

contact information.

2. Class Counsel shall post copies of the Notices to their respective websites.

3. Class Counsel shall forward copies of the Notices to all counsel in Canada who,
to Class Counsel’s knowledge, have filed actions on behalf of their clients relating to the

Zimmer Durom Cup.

4. Class Counsel shall arrange for publication of the Notices in the following
publications (single insertion, % panel), with such publication to occur as soon as
reasonably feasible following the date of the Final Orders:

(a) Globe & Mail

(b) Vancouver Sun

(© Edmonton Journal

(d)  Calgary Herald

(e) La Presse (FR)

(43 Montreal Gazette (ENG)

(g) Le Journal de Montreal (FR)

(h)  Montreal Metro News

(1) The Star Phoenix (Saskatoon)

)] Regina Leader-Post

(k) Toronto Star

m Toronto Metro News

(m)  Sudbury Star

Us.87297191.01
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(@)
(o)
®
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Hamilton Spectator
Le Soleil
Le Journal de Quebec
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SCHEDULE L—LIST OF COMPLICATIONS AND CORRESPONDING PAYMENT
AMOUNTS

SECTION I1: DEFINITIONS
In this Schedule, the following is a Complication:

(1)  “Blood Clot” means a diagnosis made within 72 hours of a Revision Surgery of
pulmonary embolism or deep vein thrombosis that resulted from a Revision Surgery.

(2) “Death” means the class member died within 72 hours after a Revision Surgery as a
result of the Revision Surgery.

(3) “Permanent Nerve Damage” means nerve damage resulting from a Revision Surgery that
has been declared permanent by the medical professional who signed the Physician’s
Declaration.

(4)  “Infection” means any infection in the revised hip that is diagnosed within 30 days aftera
Revision Surgery and determined to have been caused by the Revision Surgery.

(5)  “Second Revision” means a surgery to remove a replacement hip implant that had been
installed as part of a Revision Surgery because the replacement hip implant failed.

(6)  “Stroke” means a cerebrovascular incident or insult occurring within 72 hours of a
Revision Surgery.

(7)  “Third Revision” means a surgery to remove a replacement hip implant that had been
installed as part of a Second Revision because the replacement hip implant failed.

SECTION 2: CORRESPONDING PAYMENT AMOUNTS

2.1 The amounts payable under s. 4.2(4)(¢) of the Seitlement Agreement to Class Members
who have suffered a Complication are as follows, but in no event shall a Class Member be
awarded more than $40,000 for all Complications sustained:

Complication Payment

Infection $10,000 (CAD)

Permanent Nerve Damage $20,000 (CAD)
1
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Second Revision $20,000 (CAD)
Blood Clot $10,000 (CAD)
Stroke $40,000 (CAD)
Third Revision $40,000 (CAD)
Death $40,000 (CAD)

2.2 The amounts payable at paragraph 2.1 of Schedule L are cumulative, but in no event shall
more than $40,000 be payable to a Class Member for Complications under this Schedule. Thus,
regardless of the number of Complications a Class Member has, the Class member can recover
only up to a total of $40,000 for all Complications.

2.3 Only a Complication diagnosed on or before the Eligibility Deadline is compensable
under this Settlement Agreement.

US.55756403.01



SCHEDULE M - HEALTH INSURER CLAIM FORM
Zimmer Durom Cup Hip Implant Class Action

1. Entitlement to Reimbursement

The Settlement Agreement provides for the potential reimbursement of $15,000 (CAD) per
Revision Surgery undergone by each BC Class Member, Ontario Class Member and Quebec
Class Member in a Provincial Health Insurer’s province, regardless of whether the BC Class
Member, Ontario Class Member or Quebec Class Member seeks compensation under this

Settlement Agreement.

2. Information Required for Reimbursement

Each Provincial Health Insurer will receive $15,000 (CAD) for each Revision Surgery that a
Class Member who submits a proper and approved claim for recovery under this Settlement
Agreement underwent in the Provincial Health Insurer’s province. Upon approval from the
Claims Administrator, each Provincial Health Insurer is permitted to recover $15,000 for each
Revision Surgery that a Class Member who does not submit a proper and approved claim for
recovery under this Settlement Agreement underwent in the Provincial Health Insurer’s province,
provided that the Provincial Health Insurer properly completes all information pertaining to such
Class Members required by Schedule M and submits Schedule M to the Claims Administrator no
later than 50 days after the Claims Deadline. All requests for compensation submitted by

Provincial Health Insurers that do not meet the requirements of Schedule M will be denied.

U5.99233277.01
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Yerification

I, (name of individual completing verification) submit this

request for reimbursement on behalf of

(name of Provincial Health Insurer) (hereafter “Provincial Health

Insurer™). I affirm that I am a duly authorized representative of this Provincial Health
Insurer and that the information provided herein, including the information in Table M1,
was obtained from the business records maintained by Provincial Health Insurer.

The complete list of individuals who underwent at least one Revision Surgery in the
Provincial Health Insurer’s province but who did not properly submit a claim for
compensation under the Seftlement Agreement for whom Provincial Health Insurer seeks
reimbursement, along with the required information relating to those individuals, is
attached at Table M1. The total amount that the Provincial Health Insurer is claiming for
reimbursement for these individuals is $ {(CAD).

I affirm under the penalties of perjury that the information submitted in this verification
and in Table M1 is true and correct.

1 affirm under the penalties of perjury that the claims identified in Table M1 are not
duplicative and that the Provincial Health Insurer did not receive compensation in the

past from Defendants in connection with any of those claims.

Name

Date

Position

Provincial Health Insurer

US.89233277.00
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SCHEDULE N - ELIGIBILITY REQUIREMENTS

Who is eligible to participate in the Settlement Class?
If you received a Durom Acetabular Component (“Durom Cup”) in Canada, then you are eligible
to participate in the settlement.

The compensation that you are eligible to receive as a member of the settlement class will be
determined based on your status on September 1, 2015. This is referred to as the “Eligibility
Deadline.” You are required to submit your claim and the documentation required elsewhere in
this Settlement Agreement on or before [insert claims deadline date]. This is referred to as the
“Claims Deadline.”

How is eligibility determined?

In order to participate, you must provide Product Identification that confirms the reference
number (sometimes referred to as “catalogue number”) and iot number of the device that was
implanted, in addition to other documents required by the Settlement Agreement. Product
Identification confirms that you were implanted with @ Durom Cup. Product Identification can
be found on the peel-and-stick label (the “Label”) from the Durom Cup that should be affixed to
the medical record from your implant surgery (sometimes called the implant operative report).
You can obtain your implant surgery medical record from the hospital where your implant
surgery occurred or from your physician. To be eligible for settlement, the reference/catalogue
number on the Label must be one of the following:

01.00214.044
01.00214.046
01.00214.048
01.00214.050
01.00214.052
01.00214.054
01.00214.056
01.00214.058
01.00214.060
01.00214.062
01.00214.064
01.00214.066

The image below is an example of Product Identification. Please note that not all product labels
are identical to the example provided below, but they are all similar to it. This example is
provided to help you identify the location of the reference and lot numbers of your device so that
you can confirm that you are eligible for settlement.
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If, and only if, you are unable to obtain the Label because the implant surgery hospital could not
locate it in your hospital medical records, then you may provide the following to prove that you
received a Durom Cup:

a. If the Durom Cup has been explanted from your body and it still exists, you must
provide (1) a color photograph of the Durom Cup that shows the identification
numbers on the edge of the Durom Cup, and (2) a Physician Declaration confirming
that you were implanted with a Durom Cup and the date of the implantation;

OR

b. If you cannot obtain a photograph because your Durom Cup is not within your
possession, custody, or control, you must provide (1) a copy of your implant surgery
operative report from the hospital where you were implanted, in which your surgeon
confirms that you were implanted with a Durom Cup, and (2) a Physician
Declaration confirming that you were implanted with a Durom Cup and the date of
implantation.

Important Note: Failure to provide Product Identification in the manner stated above by the
Claims Deadline [insert date] will render vou ineligible to recover under this Settlement

Agreement.

When will my status under the Settlement Agreement be determined? What if I have
scheduled a revision surgery, but the revision surgery will not occur before the Eligibility
Deadline?

The Eligibility Deadline is an absolute deadline unless, as of the Eligibility Deadline, you have a
Scheduled Revision Surgery. A “Scheduled Revision Surgery” means that you have selected and
confirmed a date with a surgeon on which you will undergo a surgery to remove the Durom Cup
that was implanted in your hip (referred to as a “Revision Surgery™), but that date will occur after
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the Eligibility Deadline. Note that a Scheduled Revision Surgery refers only to a surgery to
remove the Durom Cup, and does not include revision surgeries performed for other reasons.

If you have a Scheduled Revision Surgery as of the Eligibility Deadline, then the determination
of the compensation owed to you will be postponed until the Scheduled Revision Surgery occurs,
provided that you submit a Physician Declaration by the Claims Deadline that confirms:

a. That the physician signing the declaration determined that a revision surgery is
required;

b.  The date on which your need for a Revision Surgery was diagnosed; and

c.  The date on which your revision surgery took place.

Nc compensation will be provided to you unless and until the revision surgery occurs.
What if I decide not to have a Scheduled Revision Surgery?

If the surgery is cancelled and not rescheduled because you have decided not to have the
Scheduled Revision Surgery, you may receive compensation under the Settlement Agreement as
an unrevised claimant. In that case, you will submit a Claimant Declaration on or before the
Claims Deadline denoting that you are unrevised, and any compensation to which you are
entitled will be determined accordingly.

What if ] must cancel a Scheduled Revision Surgery because I am medically unable to
proceed?

If the Scheduled Revision Surgery cannot occur due to a realistic medical risk to your life or
health, as defined elsewhere in the Settlement Agreement, you may receive compensation under
the Settlement Agreement as an unrevised claimant for whom revision is medically precluded.
In that case, you will submit the appropriate documentation that reflects this status (as defined in
the Settlement Agreement) on or before the Claims Deadline and your compensation will be
determined accordingly.

Important note: The Eligibility Deadline is an absolute deadline for the determination of
compensable injuries in all cases except for those individuals who have a properly documented

Scheduled Revision Surgery. No other exceptions will be made.

Can the Claims Deadline be extended for any reason?
No, the Claims Deadline is an absolute deadline for which there are no exceptions.



SCHEDULE O - APPEAL PROTOCOL

The following procedure shall apply to appeals of decisions by the Claims Administrator that
may be brought by a Class Member or the Defendants pursuant to section 4.4(5) of the
Settlement Agreement (“Appealable Decisions™):

1.

The party who seeks to appeal an Appealable Decision (the “Appellant™) shall submit to
the Claims Admimstrator a written statement setting out the nature of, and the reasons
for, the appeal (the “Appeal Statement”). The time for submitting an Appeal Statement is
as follows:

(a) for a Class Member—within 30 days after the Appellant was deemed to
have received the Class Administrator’s decision that is the subject of the Appeal
Statement; and

(b) for Defendants—within 30 days after receiving notice of the Class
Administrator’s decision under Section 4.3(8) of the Settlement Agreement.

Upon receipt of the Appeal Statement, the Claims Administrator shall send a copy of the
Appeal Statement to the Defendants (¢/o their counsel, where a Class Member is the
Appellant) or to the affected Class Member (where the Defendants are the Appellant) (the
“Respondent™) for review and consideration. The Respondent shall inform the Claims
Administrator of whether it agrees or disagrees with the Appellant’s Appeal Statement
within 30 days following the Respondent’s receipt of the Appeal Statement. If the
Respondent agrees with the Appellant’s Appeal Statement, the Claims Administrator
shall accept the Appellant’s position and change the decision accordingly.

If the Respondent disagrees with the Appeliant’s Appeal Statement, then the Appellant
shall have a right to appeal the Claims Administrator’s decision to one of the following
private arbitrators (the “Arbitrator”):

(a) for all Class Members who reside outside of the Province of Quebec, the
Honourable Marion J. Allan; or

(b) for all Class Members who reside in the Province of Quebec, The
Honourable Marion J. Allan or The Honourable André Forget.

The Claims Administrator shall contact the applicable Arbitrator and ask the Arbitrator to
provide a pre-estimate of its fee for conducting the appeal. As a pre-condition to
submitting an appeal to the Arbitrator, the Appellant shall provide to the Claims
Administrator (for forwarding to the Arbitrator) a cheque payable to the Arbitrator in an
amount representing 50% of the Arbitrator’s pre-estimated fee for conducting the appeal.

The Claims Administrator shall send the Respondent a copy of the Appellant’s Appeal
Statement and confirmation that the Appellant has provided payment of the Arbitrator’s
fee. Within 30 days after receiving the Appeal Statement and notice of payment of the
Arbitrator’s fee, the Respondent shall provide to the Claims Administrator a statement of

loé



10.

11.

12.

13.

its position in response to the appeal (the “Responding Statement”) and a cheque payable
to the Arbitrator in an amount representing the remaining 50% of the Arbitrator’s pre-
estimated fee for conducting the appeal.

If the Respondent fails to provide the Claims Administrator with both its Responding
Statement and 50% portion of the estimated Arbitrator’s fee within 30 days after the
Respondent has received the Appeal Statement, the Appellant’s appeal shall be deemed
to have been allowed.

Upon receipt of the Respondent’s Responding Statement and Arbitrator’s fee, the Claims
Administrator shall send to the Arbitrator the Appeal Statement, the Responding
Statement, and the two cheques respecting the Arbitrator’s fee.

The appeal shall be conducted entirely in writing. There will be no oral hearing of any
appeal.

The Arbitrator shall consider the appeal and render a decision within 45 days following
the Arbitrator’s receipt of the appeal material from the Claims Administrator. The
Arbitrator shall provide the Appellant and the Respondent with written reasons in support
of the appeal decision.

If the appeal is allowed, the Arbitrator shall order the Respondent to pay to the Appellant
within 30 days following release of the appeal decision the entire amount of the
arbitration fee that the Appellant had paid. If the appeal is dismissed, the Arbitrator shall
order the Appellant to pay to the Respondent the entire amount of the Arbitrator’s fee
which the Respondent had paid.

If the Arbitrator determines that success on the appeal was divided relatively equally
between the Appellant and the Defendants, then the Arbitrator shall order that neither
party shall have to reimburse the other for any portion of the Arbitrator’s fee which it had
paid in advance of the appeal.

If the Arbitrator’s fee exceeds the amount of the pre-estimated fees that were paid by the
Appellant and the Respondent in advance of the appeal, then the Arbitrator shall order the
party that was unsuccessful on the appeal to pay the additional amount of the Arbitrator’s
fee within 30 days after the date of release of the Arbitrator’s decision. If the Arbitrator
determines that the success on the appeal was divided between the two parties relatively
equally, then the Arbitrator shall order any additional fee to be paid in equal 50%
portions by each of the Appellant and the Respondent within 30 days after the date of the
Arbitrator’s decision.

The Arbitrator’s decision shall be final and binding. There shall be no right of appeal
from the Arbitrator’s decision.
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SUPERIOR COURT
(Class Action)

CANADA

PROVINCE OF QUEBEC
DISTRICT OF MONTREAL
No.:  500-06-000543-104

DATE: March 7, 2016

PRESIDING: THE HONOURABLE JUSTICE LOUIS J. GOUIN, J.S.C.

MICHEL MAJOR
Petitioner

V.

BEN WAINBERG
Respondent

and

ZIMMER INC.

and

ZIMMER GMBH

and

ZIMMER HOLDINGS INC.

and
ZIMMER OF CANADA LTD
Mis en cause

JUDGMENT

1. BACKGROUND

[1] The undersigned was assigned by the chief judge to the special case management of
the class action filed in Quebec on December 10, 2010, by the respondent Ben Wainberg (“Mr.
Wainberg") against the mis en cause (collectively “Zimmer”) (the “Wainberg Action”).

[2] Mr. Wainberg initially sought leave to bring the Wainberg Action as the representatlve of
the members of the following group:

“All persons in Canada (including their estates, executors, personal
representatives, their dependants and family members), who were implanted with
a Zimmer Durom Cup Acetabular Hip Implant [(the “Implant”)];

ALTERNATELY (OR AS A SUBCLASS):
™ ks C
s 75% /5
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All persons in Québec (including their estates, executors, personal
representatives, their dependants and family members), who were implanted with
a Zimmer Durom Cup Acetabular Hip Implant,”

{the “Group”).

[3] As of the date hereof, the Wainberg Action has not yet been certified and the status of
representative of the Group has therefore not yet been ascribed to Mr. Wainberg.

[4] This delay in the proceedings is due in part to the settlement negotiations between the
parties, as explained below.

(5] A “petition by Michel Major to be substituted for the Respondent, Ben Wainberg, as
petitioner in the petition to certify a class action” (the “Petition”) is now before the Court. It was
filed on February 23, 2016, under sections 25 and 589 of the Code of Civif Procedure (“C.C.P.").

2. INTRODUCTION

[6] At the outset, the counsel for Mr. Wainberg, the firm Merchant Law Group (the “Firm
Merchant”) requested that all the allegations and documents referring to the negotiations
between the parties, including during the mediation sessions that have taken place in recent
years, be deleted from the Petition and the exhibits filed with it.

[7] The Court immediately indicated that there was no need to discuss this matter as the
content of negotiations and sessions of that kind are not at all taken into account by the Court
when it makes its decision on the Petition.

[8] Regardless of the content of those negotiations, as is apparent below, the management
of the Wainberg Action by the Firm Merchant and the way in which it has fulfilled its obligations
toward Mr. Wainberg and the other members of the Group clearly weigh in favour of a change of
law firm.

(9] Al the same time, Mr. Wainberg must also be replaced as the proposed representative
of the members of the Group, as Mr. Wainberg died on December 8, 2015.

[10]) Incidentally, it was only after notification of the Petition was given, after February 23,
20186, that the Firm Merchant learned that Mr. Wainberg had died, despite the fact that written
communications were sent in January and February 2016 by the Firm Merchant, in principle on
behalf of Mr. Wainberg.

[11] This provides a good indication of how closely the Merchant Firm was following Mr.
Wainberg's situation, although it had been aware that he was ill and in hospital at least since
early December 2015. ST

[12] Apparently, Mr. Wainberg was to contact the Firm Merchant in mid-December 2015, and
as it had not heard from him, the Firm Merchant assumed without any verification that he was
recovering, and it sent written communications refating in principle to the Wainberg Action with
no instructions from Mr. Wainberg.

3. PRINCIPAL FACTS AND FINDINGS OF THE COURT

[0+
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[13] ©On April 4, 2012°, the Court denied the petition of Zimmer, represented by the firm
Fasken Martineau DuMoulin ({the “Firm Fasken”), to stay the Wainberg action and the parallel
class action filed in Quebec against Zimmer by Richard Brunet (“Mr. Brunet”), case No. 500-06-
000555-116 {the “Brunet Action”), despite the fact that both these class actions involved the
same Implant as the one that was already the subject of a certified class action against Zimmer
in British Columbia {the “Jones Action™)’, filed by the firm Klein Lawyers (the “Firm Klein”).

[14] On September 12, 2012% the Court stayed the Brunet Action and ordered that the
Wainberg Action be proceeded with first, essentially on the basis of the *first to file” rule, as at
that time, a comparison between the two actions did not provide sufficient reason to disregard
that rule.

[15] If the events reported below had taken place prior to September 12, 2012, it is clear and
certain that the Court would instead have stayed the Wainberg Action and ordered that the
Brunet Action be proceeded with first.

[18] In March 2012, before either of the decisions referred to above had been rendered, a
mediation session took place between Zimmer on the one hand and the representatives in the
Jones Action and those in the similar class action filed in Ontario (the “McSherry Action™) by
the Firm Klein.

[17] In June 2013, a second mediation session fook place with the representatives of the
Jones Action and the McSherry Action, and also the representatives of the Wainberg Action.
The Firm Merchant attended on behalf of Mr. Wainberg, who could be reached by telephone as
required.

[18] One year later, in June 2014, a third mediation session took place with the
representafives of the Jones Action, the McSherry Action and the Wainberg Action. The Firm
Merchant attended on behalf of Mr. Wainberg, who was available by telephone as required.

[18] ©On September 11, 2014, the Court was informed that an agreement in principle had
been reached between the parties, including the Wainberg Action, and that an agreement
document would be submitted to the Court shortly.

[20] On October 24, 2014, a draft “National Settlement Agreement” (the “Draft Agreement”)
between Zimmer on the one hand and the representatives of the Jones Action, the McSherry
Action and the Wainberg Action on the other hand was sent to the Firm Merchant for its
comments.

[21]  On October 29, 2014, the Firm Klein pressed the Firm Merchant to send it its comments
on the Draft Agreement as soon as possible.

[22] On November 6, 2014, the Firm Merchant sent its comments? to the Firm Kiein, which
were, on the whole, very minor, with no reservations of any kind whatsoever wuth regard to any
“outstanding issues” to be negotiated.

' Exhibit P-7.
? Exhibits P-1 and P-2.
3 Exhibit P-6.
4 Exhibit P-9.
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[23] On November 13, 2014, a working session took place in Chicago with Zimmer and the
representatives of the Jones Action, the McSherry Action and the Wainberg Action. Mr.
Wainberg was not present, but the Firm Merchant attended on his behalf.

[24] At the end of that meeting, the Firm Merchant made no mention of any “outstanding
issues” that it wished to see resolved in the near future, and it told the Court at the hearing of
the Pelition that it assumed that all the issues were broadly still subject to negotiation.

[25]) But exactly what issues?

[26] The Court received no answer to this question, which it asked during the hearing of the
Petition, and as indicated below, these “outstanding issues” would not be mentioned to Zimmer
until February 26, 2016 after notification of the Petition was given.

[271  Furthermore, these “cutstanding issues” are not related to the Wainberg Action but
rather 1o the class action filed in Saskatchewan by the Firm Merchant on December 31, 2014
against Zimmer on behalf of fifteen other plaintiffs in connection with the Implant (the
“Saskatchewan Action™)".

[28] The Court will return to this below.

[297 On December 3, 2014, in light of the information obtained by the Court on September
11, 2014 indicating that an agreement in principle had been reached, the undersigned sent a
follow-up letter® to the Firm Merchant and the Firm Fasken.

[30] On December 5, 2014, the Firm Merchant responded with a letter to the undersigned,
copied to the Firm Fasken: “[...] an agreement has not been reached between the parties [...]...
we are hopeful that progress may be made in the next couple of months but the issues remain
unresolved. We will ensure that Your Lordship is kept apprised of any significant
developments™.

[31] On December 31, 2014, as noted earlier, the Saskatchewan Action was filed by the Firm
Merchant. It makes no mention of the Wainberg Action, nor of any settlement negotiations
regarding the Implant involving Zimmer, nor of any “outstanding issues” in connection with the
Draft Agreement.

[32] On September 11, 2015, more than nine menths after the Court's previous follow-up on
December 3, 2014, having received no up-dates, the undersigned sent another follow-up email®
to the Firm Merchant and the Firm Fasken.

[33] On September 15, 2015, the Firm Fasken sent a letter® to the undersigned, copied to the
Firm Merchant, indicating that the process of drawing up the Draft Agreement was longer than
expected, but that it was moving forward.

% Exhibit R-2, “B".
8 Exhibit P-4.

7 tdem.

% tdem.

® idem.
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[34]

On September 21, 2015, the undersigned sent an email™ to the Firm Fasken thanking it
for this update, copying the Firm Merchant, stating that he was “counting on your diligence to let

me know the outcome as soon as you are able.”

[35]

On October 1, 2015, the Firm Merchant sent a letter fo the undersigned, copied to the

Firm Fasken, stating the following:

[36]

« [...] the Respondents [Zimmer] have not communicated with
Petitioner [Mr. Wainberg] in months regarding the setflemnent,
other than advising us in early September that they have been
discussing with Plaintiffs’ counsel in the Jones and McSherry
actions in British Columbia and Ontario respectively, and that a
copy of the agreement would be sent to our attention in the
folfowing week or two, which we have yet fo receive. We have
also not had communications with Plaintiffs’ counsel in the British
Columbia and Ontario actions for several months. As such, we
have been instructed by the Petitioner to resume the present
proceedings before this Honourable Court. »

(emphasis added)

On November 3, 2015, in view of these instructions, the undersigned sent another

follow-up email'? to the Firm Merchant and the Firm Fasken.

[37] On November 10, 2015, the Firm Merchant sent a lefter to the undersigned, copied to

the Firm Fasken, which read as follows:

{38]

« [..] our firm has not had any further communications with
Respondents’ counsel since my letter of October 1, 2015.

As such, the Petitioner wishes to resume the present proceedings,
and respectfully requests that a case management hearing be
scheduled in order to determine the following steps in the present
malter. »

{emphasis added)

At the same time, on November 11, 2015, the Firm Fasken also sent a letter to the

undersigned, copied to the Firm Merchant, stating:

“[...] Please note that Zimmer has reached an agreement
regarding the hip implants (Durom Cup), which is Canada-wide in
scope. The negotiation of this settlement agreement required a
long drafting process between Zimmer and the lawyers at the firm
Klein Lawyers which represented the plaintiffs in the Jones case in
British Columbia and the McSherry case in Ontario.

9 tdem.
Y idem.
2 ldem.
3 ldem.
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Daniel Chung of the firm Merchant participated, along with Zimmer
and lawyers from Kiein Lawyers, in the last mediation session and
in a subsequent settlement meeting in Chicage while the basic
terms of the agreement were being negotiated. Zimmer and the
lawyers of Klein Lawyers are currently engaged in the process
leading to the signing of the settlement agreement documents and
we understand that the lawyers from the firm Klein Lawyers have
already contacted or will shortly be contacting the firm Merchant in
this regard.” ™

[39] Despite the fact that the Draft Agreement was then circulated to be signed and thus
become the settlement agreement (the “Agreement”), the Firm Merchant took no steps to
suspend the signing and raise issues it believed to be outstanding and subject to negotiation.

[40] At the very least, the Firm Merchant ought to have been proactive in advising the other
parties that it was pointless to sign the Agreement in view of the fact that certain specific issues
had not yet been resolved and that they remained subject to negotiation among the parties.

[41] As stated earlier, the Firm Fasken was only made aware of these "outstanding issues”
on February 26, 2016, more than three months later and three days after notice of the Petition
was given.

[42] When, during the hearing of the Petition, the Court asked the Firm Merchant what these
“outstanding issues” were in November 2015, it received no answer.

[43] The truth is quite simple: these “outstanding issues” had not yet been articulated by the
Firm Merchant.

[44] Consequently, on November 23 and 24, 2015, the Agreement was signed by all the
parties except the Firm Merchant.

[45] Then on November 25, the Agreement was sent to the Firm Merchant by the Firm Klein
accompanied by the following note:

« Please find enclosed a copy of the formal settlernent agreement
of the Zimmer class actions as executed by the Defendants and
our clients.

Please give me a call to discuss. | would be happy to walk you
though [sic] the text. | trust that you will find that the formal
agreement is consistent with the agreement-in-principfe that
Daniel approved at the mediation in 2014. »°

[46) No response was received from the Firm Merchant until January 26, 2016.

" 1em.
5 Exhibit R-3.
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[47] In the meantime, on December 8, 2015, Mr. Wainberg died, As stated earlier, the Firm
Merchant would be informed of this on or after February 27, 2016, after the Court had set the
date for the hearing of the Petition for March 4, 2016.

[48] Thus, on January 26, 2016, the Firm Merchant wrote the following to the Firm Fasken,
without copying the Firm Klein:

« Qur firm has serious concerns about several of our clients being
able to qualify for adequate compensation awards under the draft
settlerment that your office proposes. Our firm also has concerns
about issues affecting unknown class members (for example, the
fength of the proposed claims period).

| want to ensure that our firm's position is clearly understood —
while we had a lawyer present at a mid-2014 mediation meeting,
he did not agree to any binding issues, and our clients are not
bound to terms now being proposed by your office.

We served your office with a new statement of claim (as_aftached)
[the Saskafchewan Action] more than a year ago. Clearly, that

step demonstrated that our firm found any previous discussions
and the direction of the process fo be unacceptable.

Further, anytime a mediation session occurs, all parties attend on
a without prejudice basis and on the basis that even if discussions
fruitful, #t is subjact to future client authorization and an acceptable
formal writing agreement being executing [sic] While | am
certainly not suggesting that any type of tentative agreement was
reached in mid-2014 (and in fact the opposite is true - and almost
18 months passing_since then clearly_demonstrates that the
parties were nowhere close fo agreement, and that substantial
concerns existed regarding the method of qualification and client
compensation), parties leaving an unconcluded medialion are
bound to nothing.

If there is a desire {o negotiate with our firm independently, please
advise accordingly.”"

(emphasis added)

[49] There can be no mistaking the fact that the Firm Merchant was referring to “its clients” in
the Saskatchewan Action, which included more than fifteen (15) distinct plaintiffs, compared to a
single plaintiff in the Wainberg Action: Mr. Wainberg.

[50] As stated earlier, the Firm Merchant never came forward after the Chicago rmeeting of
November 13, 2014, to raise the “outstanding issues” which in its view needed to be negotiated
as part of the Draft Agreement in connection with the Wainberg Action.

16 Exhibit R-2, “C".
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[51] Furthermore, the Draft Agreement and the Agreement never included the outcome of the
Saskatchewan Action.

[52) On February 23, 2016, Michel Major (“Mr. Major”) filed the Petition in which he asks to
be substituted for Mr. Wainberg in the Wainberg Action in order to provide adequate
representation for the members of the Group, and to this end, he is represented by the firm
Trudel Johnston & Lespérance {the “Firm Trudel”).

[53] Essentially, Mr. Major alleges the following:
a. Mr. Wainberg's chronic inaction at the procedural level;

b. actions on the part of the Firm Merchant that are tantamount to bad faith, in a
context of clear conflict of interest, to the detriment of the interest of the members
of the Group in the Wainberg Action;

c. the approval process for the Agreement is currently being obstructed by the Firm
Merchant, for no apparent valid reason except to obtain more for its fees;

d. his interest as a result of two surgical procedures he underwent in 2011 and
2012 to remove the Implants inserted in 2006;

e. in 2013, he chose to join the Jones Action group'’, but now he has abandoned it
so that he can file the Petition,

f. he is fully aware that his polential role as representative of the Group in the
Wainberg Action involves being objective and acting in the best interest of all
members of the Group, and although he agrees with the terms of the Agreement,
the Firm Trude! advised him that it was subject to the approval of the Court, after
independent opinions on it have been obtained, which he fully accepts; and

g. he has the time, energy, willingness and determination to take on all his
responsibilities in pursuing the Wainberg Action with diligence.

[54] As has already been siated, it was only after the Pefition had been received, on
February 26, 2016, that for the first time the Firm Merchant submitted in writing the “outstanding
issues” it considered not yet resolved. It wrote the following to the Firm Fasken without copying
the Firm Klein:

“Further to our recent correspondence [letter of January 26, 2016],
while | would be prepared to meet with you (or conduct
negotiations by teleconference), | think it would be more
productive for me to first flesh out our primary concerns in writing.

[..r%
(emphasis added)

7 Exhibit P-13.
18 Exhibit R-2, “D".
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[55] The Firm Merchant then listed its “outstanding issues”, including some explanations,
which deal with the following subjects: “Compensation Categories, Public Notice, Efigibility
Deadiine, 6 years In Vivo Reduction and Claims Period.”

[66] It is clear from reading these “outstanding issues” that the Firm Merchant formulated
them for the plaintiffs in the Saskatchewan Action.

[57] Therg is no mention of the Wainberg Action, and at no point are the interests of the
members of the Group taken into account.

[58] A letter of this kind, which unduly delayed the outcome of the Agreement and the
progress of the Wainberg Action, should first have been approved by the client, in this case, Mr.
Wainberg. At the very least, he should have been informed about it.

[59] However, Mr. Wainberg had died more than two and a half months previously, and the
Firm Merchant was still unaware of this.

[60] The Court doubts whether Mr. Wainberg would have authorized such a letter, which
disregarded his interest and the interest of the members of the Group in the Wainberg Action.

[61] The Firm Merchant acted as if only the plaintiffs in the Saskatchewan Action counted,
and the members of the Wainberg Action Group were simply held hostage.

[62] In short, one can only conclude that the signing of the Agreement was essenfially
conditional on the settlement of the Saskatchewan Action, based on the “outstanding issues”
raised by the Firm Merchant on February 26, 2016, without the slightest concern for the
consequences of such a strategy for the members of the Wainberg Action Group.

4, DISCUSSION
4.1 LAW

[63] Under section 25 C.C.P., the Court may apply the provisions of section 589 C.C.P. at the
pre-certification stage'.

25. The rules of this Code are designed to facilitate the resolution
of disputes and to bring out the substantive law and ensure that it
is carried out.

Failure to observe a rule that is not a public order rule does not
prevent an application from being decided provided the failure is
remedied in a timely manner; likewise, if no specific procedure is
provided for exercising a right, any mode of proceeding may be
used that is not inconsistent with the rules of this Code.

589. The representative plaintiff is deemed to retain sufficient
interest to act even if that person’'s personal claim is extinguished.
The representative plaintiff cannot waive the status of °
representative plaintiff without the authorization of the court, which

18 coken c. LG Chem Lid., 2015 QCCS 6463, par. [4] - [9].

[
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cannot be given unless the court is able to appoint another class
member as representative plaintiff.

If the representative plaintiff is no longer in a position to properly
represent the class members or if that person’s personal claim is
extinguished, another class member may ask the court to be
substituted as representative plaintiff or propose some other class
member for that purpose.

A substitute representative plaintiff continues the proceeding from
the stage it has reached; with the authorization of the court, the
substitute may refuse to confirm any prior acts if they have caused
irreparable prejudice to the class members. The substitute is not
liable for legal costs and other expenses in relation to any act prior
to the substitution that the substitute has not confirmed, unless the
court orders otherwise.

42 DISCUSSION

641 In view of the Court'’s comments under the heading “Principal Facts and Findings of the
Court,” the Court’s decision is clear, and there is no need to elaborate further.

[65] Firstly, since Mr. Wainberg died on December 8, 2015, it is undeniable that he must be
replaced immediately.

[66] The Firm Merchant proposes — needless to say without conviction — that Mr. Wainberg's
estate take his place.

[67] There is no justification for this solution, particularly at this stage, when the Wainberg
Action has not yet been certified and the status of representative of the members of the Group
had therefore not yet been assigned to Mr. Wainberg.

[68] The Court is satisfied, at this stage, that Mr. Major is in a position to provide adequate
representation for the members of the Group, and in any event, this will have to be confirmed
during the certification hearing for the Wainberg Action.

(69] Secondly, throughout the hearing of the Petition, the Court clearly expressed and
manifested its dissatisfaction with the way in which the Firm Merchant has to date fulfilled its
obligations and responsibilities in the management of the Wainberg Action.

[70] The Court's questions in this regard were evaded or simply remained unanswered.

[71] The Firm Merchant has not been at all proactive in its management of the Wainberg
Action, not reacting in a timely fashion or reacting only when it was forced to do so, or at the last
minute, or too late, and furthermore, for dubious reasons or without conviction, showing more
concern for its own interests than those of the members of the Group in the Wainberg Action.

[72] Woe expect much more from a firm acting on behalf of a petitioner in a class action.

W
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[73] This cannot and must not be allowed to continue any longer, and it is more than
appropriate to remove the Firm Merchant from the Wainberg Action, as the relationship of trust
has been ireparably broken. The interest of the members of the Group is at stake.

[74] Under these circumstances, and in light of the Court's judgment of September 12, 2012,
it would be appropriate for the Wainberg Action to be stayed and for the Brunet Action to
proceed.

[75] However, Mr. Brunet intervened during the hearing of the Pelition through the firm
Kugler Kandestin {the “Firm Kugler’} to inform the Court that following the judgment of
September 12, 2012 referred to above, he had, together with 23 other people, brought a claim
against Zimmer for damages relating to the Implant.

[76] The Firm Kugler confirmed to the Court that Mr. Brunet did not wish to proceed with the
Brunet Action and that he gave his consent for the Petition to be granted by the Court as
formulated.

[77] Consequently, the Court is of the view that Mr. Major, represented by the Firm Trudel,
should be substituted for Mr. Wainberg.

[78] Therefore, the Petition will be granted and the Wainberg Action will thus become the
Major Action, which will proceed, including an analysis of the appropriateness of accepting the
Agreement, to be submitted to the Court for approvat if need be.

[79] Mr. Wainberg's estate and the Firm Merchant may then make whatever representations
they consider appropriate under the circumstances.

FOR THESE REASONS, THE COURT:

[80] GRANTS the “Petition by Michel Major to be substituted for the Respondent, Ben
Wainberg, as petitioner in the petition to certify a class action’;

[81] SUBSTITUTES Michel Major for Ben Wainberg as petitioner in the Wainberg Action;
[82] RESERVES the right of the firm Merchant Law Group fo apply to have its fees approved,;

[63] RESERVES the right of Ben Wainberg's estate and the firm Merchant Law Group to
raise any objections they may have to the Agreement;

[84] THE WHOLE without costs.

[signed]

LOUIS J. GOUIN, J.C.S.

Philippe H. Trudel, Andrew Cleland and Jean-Marc Lacourciére
Trude! Johnston & Lespérance
Counsel for the Petitioner

N7
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Daniel Chung
Merchant Law Group
Counsel for the Respondent

André Durocher and Peter J. Pliszka
Fasken Martineau DuMoulin
Counsel for the Mis en cause

Robert Kugler
Kugler Kandsstin
Counsel for Richard Brunet

Date of hearing: March 4, 2016
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ADDENDUM TO CANADIAN DUROM ACETABULAR
HIP IMPLANT CLASS ACTION NATIONAY, SETTLEMENT AGREEMENT

RECITALS

A. Whereas the Defendants, the BC Plaintiff, the Ontario Plaintiff, BC/Ontario Class
Counsel and the Provincial Health Insurers have signed the Canadian Durom Acetabular Hip
Implant Class Action National Settlement Agreement on November 23 and 24,2015,
respectively (the “Settlement Agreement”);

B. And Whereas the plaintiff in the Quebec Proceeding, Ben Wainberg, died on December
8, 2015 without he or his counsel signing the Settlement Agreement;

C. And Whereas, by order of Mr. Justice Gouin in the Quebec Action, dated March 7, 2016,
Ben Wainberg has been replaced as the representative plaintiff by Michel Major;

D, The parties to this Addendum have signed this Addendum to modify and amend the
Settlement Agreement so that they can complete the terms of the Settlement Agreement.

AMENDMENTS TO THE SETTLEMENT AGREEMENT

.1 All references to “Ben Wainberg” or “Wainberg” in the Settlement Agreement are struck,
and are replaced with “Michel Major” or “Major”, The Quebec Plaintiff in the
Settlement Agreement is therefore Michel Major.

1.2 All references in the Settlement Agreement to the “Merchant Law Group LLP” in the
Settlement Agreement are struck, and are replaced with “Trudel Johnston & Lesperance”.

The Quebec Class Counsel in the Settlement Agreement is therefore Trudel Johnston &
Lesperance,

1.3 Section 7.3(b) of the Settlement Agreement is struck.

14 The parties to the Addendum may make such amendments to the Schedules to the
Settlement Agreement as they may agree upon, or as the Courts may direct, to conform to
this Addendum.

1.5 The parties to this Addendum have executed it on the dates provided below.

BC/ONTARIO CLASS COUNSEL:

) Klein La'
Date: pcprll g’. 20| é By: %

Oy
Printed: _ " v GA NG LEWVIN

This Is Exhibit _D )

| e 1
atfidavit -ANT ERC 5
swon me, this. 2
day of 277 Z

'_____;0_____’.5




Date: 13 AVRiL (9-0‘6

Date:IAiam'Z Z( &2(6

Date: _gph’ & 20/4

QUEBEC CLASS COUNSEL:

Trudel Iop,%mﬁi[.esperance
By: \,W\-M

Printed: Q\\\\,\QW __\_?.» VEL-

DEFENDANTS’ COUNSEL:

Fasken Martineau DuMoull/ﬂéP—_'%

Printeds | €4S /]/;s’z/écx

PROVINCIAL HEALTH INSURERS:

By: %

Printed: "DIUGCLAY L ER MK

Its: COURELL-

11%
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Court File No.
Vancouver Registry

IN THE SUPREME COURT OF BRITISH COLUMBIA.

Between:

DENNIS JONES and SUSAN WILKINSON _
Plaintiffs

and;
ZIMMER GMBH, ZIMMER, INC., and ZIMMER 'OF CANADA LIMITED

Defendants

Brought under the Class Proceedings Aet, R.8.B.C. 1996, ¢. 50

STATEMENT OF CLAIM
The Parties
k- The Plaintiff, Dennis Jones, is a resident of Langley, British Columbia.

2. The Plaintiff, Susan Wilkinson, is a resident of Osoyoos, British Columbia.

3. The Plaintiffs bring this action on their own behalf, and on behalf of a class of
persons resident in British Columbia, and elsewhere in Canada, who were implanted with a

Durom Hip Resurfacing System.

4. The Deféndant, Zimmefr, Inc, (“Zimmer US™), is incorporated in the State of
Delaware with its principal place of business in Warsaw, Indiana. It is licensed by Health

Canada as a manufacturer of medical devices.

5 The Defendant, Zimmer GMBH (“Zimmer Eufupé"')', is a Swiss corporation with
its principal place of business it Winterthur, Switzerland. It is licensed by Health Cénada

as-a manufdcturer of medical deviees.
Tk ig Exhib &
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6.  The Defendant, Zimmer of Canede Limited (“Zimmer Canada™), is incorporated in
Ontatic with.its head office in Toromio, Ontario, Zimmer Canada is registered as-an exita-
provincial company int British Columbia with its eddress for deﬁvery at 1500 — 1040 West
Georgla Street, Vancouver, Britigh Columbia VEE 4HS8. It is a wholly owned subsidiary of
Zimmer US. It imports and distributes into Canada medical devices manufactured by
related Zimmer corporations.

The Durom Cup Hip Implani

7. The Defendants individually and collectively participated in one or more of the
fbﬂuﬁiﬂ'g‘_: the- devélopment, manufaciuwre, distibution, marketing, promotion =nd
importation of the “Durom Hip Resurfacing System”, (hereinafier referred to as the
“Product”). The Product is a Class I medical device under the Food. and-Drugs Act,
R.S.C. 1985, F-27. It may only be sold in Canada with the licence and approval of Health
.Cenada. ‘The Defendants obtained the license to sell the Product in Canada in or about
April 2005,

8. The Pleintiffs were implanted with the Product during hip surgery. The Product
was defective. The Plaintiffs require surgery to remove the Product and replace it with
another hip implant. The Plairtiffs have suffered personal injuries as 2 result.

9. The source of the Product’s defect is one of its components, the Durom Acetebuls:
Component or Durom Cup, This is a non-cemented cup with a coating of fitanfum plesma
spray. It is designed to act as an artificial joint socket and to allow the patient’s bone fo
grow into or around it, thus keeping the cup or artificial socket in place.

10.  The cup was defective in that it fails to properly heal or adhere to the surrounding

bone. Instead, it remesins looss, or separates from the bone, causing the patient
excraciating pein. It must be removed, requiring the patient to undergo further hip surgery.

Sy

13



11.  Problems with the Durom Cup became publicly known in or about April 2008,
when Lawrence Porr, MD., a world-renowned orthopedic surgeon and Director of the Dorr
Institnte for Axthritis Research and Education, wrote a letter dated April 22, 2008 to his
colieagues at-the American Association of Hip and Knee Surgeons, warming of failures and
defeots associated with the Defendsnts® Durom Cup. Dr. Dorr wrote: |

“This failure rate has ocenrred within the first two years. In the first year
the x-rays looked perfect. We have revised four that did pot have any
mdmlucenj: Imes or mJgranon (and John Mo;:eland remsed Dne) These

pop free As time goes by tha cups begm ﬁsvelopmg ra.dmlucent lines, We
now have one cup at two years that has actually migrated a short distance.
It bas tilted into varus. We do not believe the fixation surface is good on
these cups. Also there is a ciroular cutting surface on the periphery of the
cup that we believe prevents the cup from fully seating. We stopped using
the cup after the first revisions.”

12.  Prior to writing that fetter, Dr. Dorr had communjcated his concerns about the
product to the Deféndants in early 2008, The Defendants failed to mitiate a tumely
investigation into these concerns. Instead, the Defendants took the position that surgical
grtor was the canse of any problems with the Product, even though the concerns relayed to

the Defendants ‘were coming from a highly experienced and respected surgeon.

13.  Stbsequent to the publication of Dr. Dor’s letier, the Defendants received many
more complaints. from orthopedic surgeons about the Product’s failures. Finally, in late
May 2008, the Defendants began an investigation into these complaints.

14.  On July 22, 2008, the Defendants recalled the Product in the United States. To

date, the Defendants have not initiated a similar recall in Canada.

15.  According to the Defendants own investigation, as of July 2008, some clinics ﬁsiug
the Product experienced a failure of &t least 5.7%.

16. Notwithstanding the absence of a recell in Canada, a similarly high rate of failure
has been seen in this country with the Durom Cups.

iq




Defendants’ Negiigence

17. As the manufacturers, marketers, developers, distributors, andfor importers of the
Product, the Defendants were in such a close and proximate relationship to the Plaintiffs,
and othier class members, as fo owe them a duty of care. They caused the Produet to be
introduced into the streamy of commerse in Cdnada, @od they knew that any defect in the
Product would cause foreseeable injury to the Plaintifis and class members.

18.  The Defendants were negligent in the research, development, testing, manufacture,
distribution and sale of the Product. Effective adhesion of the Durem Cup tb the patient’s
bone was critical to the safety and medical efficacy of the Product. The Daft':ndanﬁ owed
a duty to use all reasoneble cere and skdill to ensure that the Product was effective at
adhering to bope before marketing it, and to contimuslly monitor its safety thereafter. The
Defendimts further owed a duty to wam the Plaintiffs, class members, their health care
providers, and the regulstor of any safety problems with the Product.

19.  Particulars of the Defendants’ negligence are:

(@) maoufacturing and/or marketing a device which they knew, or ought to
kave known, had an unreasonably high risk of loosening and of implant
failure in patients;

(b) failing to adequately test the safety and efficacy of the Product before

bringing it to market;

(c) fuiling to do follow-up studies on the safety and efficacy of the Product
after bringing it market;

{d failing to monitor end follow up on reports of advezse reactions to the
Product

(e) failing to recall the Product;
(f)  failing 10 wam consumers, their health care providers, and Health Canads,

of the increased risks of Joosening and implant failure presented by the

Product;

120



(g) marketing a product which was insafe, not fit for its intended purpase; and
fiot of mercHaritable quantity;

()  designing, menufacturing andlor marketing a product which was not
reasonably safe and effective in comparison with already available,
alternative desizns; and

£} incorrectly blaming failures of the Product on surgical eiror instead of
properly and promptly investigating the Product’s unreasonably high rate of
failure as due to design defecis.

20, The Defendants’ commion law duties are informed by the Medical Devices
Regulations, SOR/92/82. Ptrsuant 1o 5.1 of those regulations, each of the Defendants is a
"manufacturer”. They designed and assembled the Product, attachied their trade name to it,
labeled it and assiphed it a jurpose.

21.  The regulations impose continuous obligations on the Defendants, commencing at
* licensing end comtinuing thereafter. They require the Defendants to ensure the safety of
the Product before selling it, and to continuously monitor the safety of the Product
thereafier, monitoring any complaints from doctors, hospitals and patients, leeping up with
any new developments in the scientific literature, conducting furiber testing as necegsary,
and promptly taking corrective action, including issuing & werning or recall, if new
information becomes available which alters the Product’s risk profile.

22.  Pursuant to s. 9(2) of the Medical Devices Regulations, the Defendants were
Tequired to maiftain objective evidence to estsblish the safety of the device, The
Deferidants breached this section. They fiiled to adeguately obtzin such infotination
before licensing and they failed to promptly update such information thereafter. -

23.  Pursuantto s. 10 of the Medical Devices Regulations, the Defendants were required
to identify the risks of the device, to eliminate or reduce those risks if possible, and to
provide safety information with the device concerning those risks which temained. The

1T



Deéfendants breacked this section. They failed to eliminate the risk that the Product would
loosen orfail and they fiiled to wam agdingt this fisk.

24, Pussuant to s. 11 of the Medical Devices Regulations, the Defendants were required
1o assess the risks of the Product against its benefits, and to not sell a product whose risks
outweigh its benefits. The Defendants breached this section. The risks of the Product
outweiphed its benefits.

25.  Purstant to 5. 12 of the Medical Devices Regulations, the Defendants were required
to ensure that the product was effective for the uses for which it was represented. The
Defendants breached this section. The Produet was not éffective.

_Business Proctices and Consumer Proteciion Act

26.  The Defendants® solicitations, offers, advertisements, promotions, sales and supply of
the Product for personal use by the Plaintiffs and by class members were “consumer
transactions™ within the meaning of the Business Practices and Consumer Protection Act,
§B.C. 2004, c. 2 ("BPCPA"). With respect to those trapsactions, the Plaintiff and ¢lass
members who were implanted with the Product in British Columbia are “consumexs” and the
Defendants are “suppliers” within the meaning of the BPCPA.

297, The Defendants® conduct in their solicitations, offers, adverfisements, promotions,
sales and supply of the Product, as particularized above, had the capability, tendency ox
effect of deceiving or misleading consumers regarding the safety and efficacy of the Product.
The Defendents’ conduct in its solicitations, offers, advertisements, promotions, sales and
supply of the Product were deceptive acts and practices contrary to 5.4 of the BPCPA. The
Defendants’ deceptive acts and practices included the Defendants’ failure to properly
disclose al} material facts regarding the safety and efficacy of the Product.

28.  Purther, in their marketing brochures, promotional materials, and website directed
both to consumers and their physicians, the Defendants madé représentations conceming the

(P



efficicy of the Product, including a description of studies that suggested that the Product had
a success rafe of up to 99%. In reality; the Product’s failure rate is unreasenably high
compared to othier, available implants. The Defendants: knew or ought to have knmown that
their marketing elaims regarding the Product were inaccurate, incomplete ox misleading, and
that the Product had an unreasonably high failure rate. Such marketing claims were
deceptive and had the tendency, capability or effect of misleading consumers and thieir

physicians.

29.  As aresult of the Defendants’ deceptive acts and practices, the Plaintiffs and class
members have suffered loss and damages. The Plaintiffs seek injunctive relief and
declaratory relief and damages and statitory compensation pursuant 10 ss.171 and 172 of the
BPCPA on their own behalf and on behalf of class members implanted with the Produst in
British Columbia.

Plaintiffs’ Injories

30. The Plaintiff, M. Jones, underwent hip SUIgery on Ffanuary 14, 2008. He was
implanted with the Product.

31. His implant failed. He required further surgery on May 11, 2009, in which the
Product was rerhoved and a new implant was inserted.

32. M. Jones bas experienced pain and suffering as a result of the failure of the
Product, and the additional surgery. He has incurred, end will continue to incur, loss of

employment income and out of pocket expenses.

33.  The Plaintiff, Ms. Wilkinson, underwent hip surgery on April 28, 2008. She was
implanted with the Product.

(22



34.  Her implant failed. She has been advised that she requires further surgery and that
the implant must be replaced. She is currently on the waiting list for surgery to remove the
Produoct.

35.  Ms Wilkinson has experienced pain and suffering as a result of the faihire of the
Product. She will incur further pain when she undergoes replacement surgery. She has
incurred, and will contimue 10 incur, loss -of employment income and out of pocket

eXPEnses.
Causation and Damages

36. .As a result of the Defendants’ negligence and the Defendants’ deceptive acts and
practices, the Plaintiffs and class members have suffered and will cositinue to suffer loss
and damage. Such loss and damage was foreseeable by the Defendant. Particulars of the
loss and dsinage suffered by the Plaintiffs and class members which were caused -or
materially contributed to by the aforementioned acts of the Defendants include:

. (8}  pain, suffering; loss of quality and enjoyment-of life;
(b)  damages for past and fiture loss of incomie; and
{) special damdges and expenses including medical expenses.

37. The Defendants’ conduct was reprehensible and departed to a marked degree from
 ordinary standsrds of decent behaviour, The Defendants® reckless disregard for public safety
is deserving of punishment and condemnation by means of an award of punitive damages.
The Defendants’ fajlure to initiate a recell in Canada, even while calling one in the {nijted
States, is particularly worrisome. This case raises issues of general deterrence. A punitive
damage award in this case is necessary to express society's condemnation of conduct such
23 the Defendants’, to advance public safety and to achieve the goal of hoth specific and
general deterrence.

2l



Health Care Cost Recovery Act

38.  The Plaintiffs and class members have a claim for the recovery of health care costs
incurred by provincial health ministries on their behalf. The Plaintiffs plead the Health
Care Cost Recovery Act, S.B.C. 2008, ¢.27, and comparable legislation in other provinces.

Jurisdiction

39.  The Plaintiffs rely upon ss. 3, 7 and 10 of the Cowrt Jurisdiction and Proceedings
Transfer Act.

Joint Enterprise

40,  The Defendants functioned as a joint enterprise for the promotion and sale of their
brands of the Product within Canada. The Defendants dividing among themselves certain
responsibilities for the manufacture and marketing of the Product, but each had an
independent right and responsibility to ensure the safety of the Product and to ensure that
timely and adequate warnings were issued with respect to the Product. Within this joint
enterprise, the Defendants individually and jointly researched, tested, developed, marketed,
manufactured, imported, promoted, licensed, labeled, monitored adverse reactions to, and
placed into the stream of commerce the Product for sale in Canada.

Relief Sought

41.  The Plaintiffs claim, on their own behalf, and on behalf of class members:

(a) an order certifying this action as a class proceeding;

(b) general damages;

(c) special damages;

(d) punitive damages;

(e) declaratory and injunctive relief as well as damages and statutory

s
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compensation available under the BPCPA,;
® preudgment interest;
(g) costs; and
@) such further and other relief as fhis Honcurable Court may deem just.
Dated: TulyZ#2009
SOhGltOl’ forthe Plamtl.ff
David A. Klein
Dougles Lepnox
Klein Lyons
Barristers & Solicitors
1100-1333 W, Broadway
Vancouver, British Colummbia

V6H 4C1
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SUPREME COURT : 129

BRITISH COLUMBIA
ORfANEOUVER REGISTRY

NOV 2 2 2011 No. S-095493

Vancouver Registry

Between
DENNIS JONES AND SUSAN WILKINSON _
Plaintiffs

and

ZIMMER GMBH, ZIMMER, INC., and ZIMMER OF CANADA. LIMITED

Defendants

Brought under the Class Proceedings Act, R.S.B.C. 1996, c. 50

ORDER MADE AFTER APPLICATION

BEFORE THE HONOURABLE ) Friday, the 2nd day
MR. JUSTICE BOWDEN ) of September, 2011.

ON THE APPLICATION of the Plaintiffs Dennis Jones and Susan Wilkinson

* [V] coming on for hearing at 800 Smithe Street, Vancouver, British Columbia on
February 7, 8 and 9, 2011 and April 26,2011 and on hearing David A. Klein and Jason
7. Murray, counsel for the Plaintiffs, and Andrew D. Borrell and Peter J. Pliszka,

counsel for the Defendants;

— .. and on

["Twithout notice coming on for hearing at ............ =
.......... " ﬁZ/

g and on reading the materials filed by ........... [name of
awyer]......... 21410 [N [name of partyflawyer]........... >

THIS COURT ORDERS that:
[If any of the following orders are by consent, indicate that fact by adding the words "By consent™ to the beginning

of the description of the order]
1. The Action is certified as a class proceeding against the Defendants;
2. The Class is defined as: : This la Bxchibh /: refayyad to n the
affidav of A Aﬂ//f/ll ERG/S
#0m bafore me, this j 7 i
aay of _A{ﬂﬁ/ Lo/¢
T _
A cm;salorﬁﬂrﬂd;,‘%
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“All persons who were implanted with the Durom acetabular hip implant in
Canada”;

3. Susan Wilkinson is appointed as the Representative Plaintiff for the Class:
4. Klein Lyons is appointed as counsel to the Class;
5. The following are certified as common issues:
a. Was the Durom acetabular hip implant defective and/or unfit for its intended use?

b. Did any of the defendants breach a duty of care owed to class members and, if $0,
when and how? '

c. Does the defendants’ conduct warrant an award of punitive damages and, if so, to
whom shall they be paid and in what amount?

d. With respect to British Columbia residents, did any of the defendants breach a
statufory duty under the Business Practices and Consumer Protection Act owed to
class members who received the Durom acetabular hip implant in British
Columbia and, if so, when and how?

6. The parties shall speak to the issue of costs of the plan for notice.

THE FOLLOWING PARTIES APPROVE THE FORM OF THIS ORDER AND CONSENT
TO EACH OF THE ORDERS, IF ANY, THAT ARE INDICATED ABOVE AS BEING BY
CONSENT-..

Dennis Jones and Susan Wilkinson

David A. Klein

______ o] ..

Signature of

[ ] party [V‘] lawyer for the Defendants
Zimmer GMBH, Zimmer Inc., and Zimmer
of Canada Limited

Andrew D. Borrell

By the Court.

Registrar
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In the Supreme Court of British Columbia

Between

DENNIS JONES AND SUSAN WILKINSON

Plaintiffs
and

ZIMMER GMBH, ZIMMER, INC., and ZIMMER OF CANADA
LIMITED

Defendants

ORDER

o Klein Lyons
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No. 5095493
Vancouver Registry
IN THE SUPREME COURT OF BRITISH COLUMBIA
BETWEEN:
DENNIS JONES and SUSAN WILKINSON
PLAINTIFFS
AND:

ZIMMER GMBH, ZIMMER, INC. and ZIMMER OF CANADA LIMITED

DEFENDANTS

RESPONSE TO CIVIL CLAIM

Filed by:  DEFENDANTS (the “Defendants”)

Part1: RESPONSE TO NOTICE OF CIVIL CLAIM FACTS
- Division 1 — Defendants® Response to Facts

L; The Defendants have no knowledge of the facts alleged in paragraphs 1 and 2 of the
Statement of Claim. Those facts are neither admitted nor denjed,

2, With respect to paragraph 4 of the Statement of Claim, Defendants admit that Zimmer,
Inc. ("Ziimner"), 13 an American corporation incorporated in the State of Delaware, and
has its principal place of business in the City of Watsaw in the State of Indiana, (The
abbreviation, "Zimmer US", as used in the Statement of Claim, is not appropriate for the
Defendant, Zimmer Inc., because “Zimmer US” is the corporate name of another

company.) Defendants admit that Zimmer manlga_ctures medical devices and that Health
This la Sxalbit refTe s 4o tn ihe
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Canada has issued licenses to Zimmer for medical devices in Classes II and IIT
Defendants deny any remaining facts in paragraph 4 of the Statement of Claim.

With respect to paragraph 5 of the Statement of Claim, Defendants admit that Zimmer
GmbH is a Swiss corporation with its principal place of business in Winterthur,
Switzerland. Defendants admit that Zimmer GmbH manufactures medical devices and
that Health Canada has issued licenses to Zimmer GmbH for medical devices in Classes
il and IN. Defendants deny any remaining facts in paragraph 5 of the Statement of

 Claim.

With respect to paragraph 6 of the Statement of Claim, Defendants admit that Zimmer of
Canada Limited ("Zimer Canada*) is incorporated in Ontaric. Zimmer Canada is based

“in Mississauga, Ontario. Defendants further admit that Zimmer Canada is registered as

an extra-provincial company in British Columbia, that its address for service of process is
1500 — 1040 West Georgia Street, Vancouver, British Columbia V6E 4HS8, and thatitis a
wholly-owned subsidiary of Zimmer, Inc. Defendants admit that Zimmer Canada is
licenced by Health Canada to import and distribute Class I through I medical devices
that are manufactured by other entities, including Zimmer, Inc., and Zimmer GmbH.
Detendants deny any remaining facts in paragraph 6 of the Statement of Claim.

The facts alleged in paragraphs 7 to 40 of the Staternent of Clain are denjed.
Division 2 — Defeadants® Version of Facts

In Response to paragraph 7 of the Statement of Claim:

(@)  Zimmer GmbH manufactures certain medical devices, iﬁcluding the components
of the Durom Hip Resurfacing System aod the LDH Metasul Large Diameter
Head with Adapter System;

(M)  Zimmer Canada distributes the Durom Hip Resurfacing System and the LDH
Metasu! Large Diameter Head with Adapter System in Canada; and

(©)  Zimmer js the parent company of Zimmer GmbH and Zimmer Canada.

DM_VAR265790-0001 1/6163733.3
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The Durom Hip Resurfacing System and the LDH Metasul Large Diameter Head with
Adapter System are used in fotal hip replacement and hip resurfacing procedures,
respectively. Both systems utilize an acetabular cup known as the Durom Acetabular

Component ("Durom Cup").

The LDH Metasul Large Diameter Head with Adapter System is used in tota) hip
replacement, also called total hip arthroplasty (“THA™). THA is a common medical
procedure designed to help relieve pain and improve joint function in people with severe
hip degeneration. THA is perforued by implanting three components in a patient’s hip:
(1) a fernoral stem inserted into the patient’s leg bone (fernur), (2) a rounded ball, that
fits onto the end of the femoral stem, and (3) a cup that fits inte the hip socket
(acetabulum) into which the head ig placed and rotates.

The Durom Hip Resurfacing System is used in hip resurfacing, also called “SRA." This is
a bone-couscrving procedure that can be an alternative to THA. for patients requiring hip
rcplaccﬁ]ant surgery, especially those who are younger or active. SRA is pe:rfdnned by
implanting an acetabular component into the patient’s hip socket and cementing a
femoral cap on the patient’s femoral stem, which then articulates with the acetabular

component.

The Durom Cup is a monoblock cup (constructed of & single piece of metal) that is forged
out of a cobalt chromium alloy.

The LDH Metasul Large Diameter Head with Adapter System and Durom Hip
Resm'facmg Systernt are both accompanied by detailed surgical technique instructions for

use of those devices by the implanting surgeon.

All joint replacement surgery, including hip replacement or hip resurfacing surgeries,
carry with them a number of risks, including the risk that a subsequent surgery to replace
all or part of the implanted medical devices may be necessary. A second surgery to
replace some or all of the implanted medical devices is commonly called a revision
procedure. The fact that a given patient requires a revision operation does not mean that
the hip implant device was defective. Hip revision surgeries are perforrmed for a number

DM_VANDS5700-0001 1/8163733,3
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of reasons including, but not imited to, pain. Post-operative pain may occur for a variety
of reasons, many of which are unrelated to the device or any alleged defect in the device.
These include, but are not limited to, inféction, trauma, dislocation, bone fractures, metal
hypersensitivity, imprbperly sized components, impingement, muscular bruising, psoas
tendonitis, and component loosening. Not ali post-operative pain expericnced by patients
who received Durom Cups was caused by loosening of the Durom Cups.

13.  Whether and when a revision might occur depends on a multitde of individual patient
and surgeon factors including, but not limited to, the foliowing:

(2)

®

(c)

(@
(e
(0
(&)
(h)
®
0
®)
)
(m)
{n)
(0)

The patient’s medical history, including pre-existing conditions and the
underlying condition(s) that necessitated the procedure;

The patient’s morphology, including weight and body mass index, the quality and
density of the patient’s bone stock, the pelvic and femoral anatomy, and the
presence of spinal or musculo-skeletal disease, among other things;

The "patient’s socia)- history and habits, including the use of tobacco, alcohol,
and/or drug use;

Implant positioning and seating;

Proportional implant sizing;

Whether the patient is hypersensitive to metal;

The patient’s use of steroids, by prescription or otherwise;

The shape and quality of the patient’s acetabulum;

The patient’s compliance with his/her post-operalive directions and plans of care;
Whether the patient encountered any post-operative compli;:ations of frauma.
The surgeon;

The surgeon’s Expcricnce;"

The philosophy of the surgeon and/or the surgeon’s group;

Where the surgery is performed;

How the surgery is performed (including tools used, how the acetabulum is
reamed, the position of the implant, and how the implant is sized);

OM_VANRSST0-00011/4163733.3
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(P  The degree to which the surgeon reviews or relies on written materials (including
surgical techniques, instructions for use, or peer-reviewed publications);

(@  Whether the surgeon availed him or herself of available training opportunities;
and

§y) Where and from whem the surgeon received that training, if at all.

Further, each patient’s clinical experience and clinical outcome with the Durom Cup and
subsequent need for revision are unique and also depend on post-operative care and
activity of the patient, including whether the patient follows post-operative instructions,
attends physical therapy, resumes physical activity too soon or improperly, or returns to
behaviours, such as smoking, that adversely affect bone growth and heeling.

The revision rate for the Durom Cup utilized in surgeries in Canada has not been higher
than would be expected or considered reasonable for comparable implanted medical
devices. To the extent the revision rates associated with the use of the Durom Cup have
been higher than would be expected or considered reasonable for comparable 'implanted
medical devices in locations outside of Canada, specifically certain areas of the United
States and certain countries in Europe, the investigations conducted by Zimmer GmbH
and Zimmer established that the revisions resulted from the use of particular implanting
techniques and not from any defect in the Durom Cup, contrary fo the allegations of a
defect contained in the Statement of Claim.

Division 3 = Additional Factz

None,

Part2: RESPONSE TO RELIEF SOUGHT

17.

Part 3:

18.

The Defendants oppose the granting of the relief sought in paragraphs 41 (a) to (h) of the
Statement of Claim.

LEGAL BASIS

The Defendants deny that the Dygom Cup was defective, as alleged or at all. In particular,
the Durom Cup did not suffer from any unreasonable risk of fatlure, including loosening

DM_VANZ65790-0001 141637333

Al
13Y



1271272011 12:25 FAX 604 631 3232 FMD VANCOUVER OFFICE @oos

19.

20.

21.

22

23,

-6-

or separatiﬁg from the bone after implantation, as alleged or at all. On the contrary, the
Durom Cup was safe and effective when used as intended. The Defendants deny that the

Durom Cup was in any way defective.

The Defendants deny that they were negligent in the research, development, testing,
manufacture, distribution, or sale of the Durom Cup, as alleged in paragraphs 18 and 19
of the Statement of Claim, or at all. The Defendants employed reasonable care and skill
in the research, development, testing, manufacture, distribution and sale of the Durom

. Cup, including but not limited to:

{a)  adequately testing the safety and efficacy of the Durom Cup;

(b)  conducting follow-up studies on the safety and efficacy of the Durom Cup after
bringing it to market; and '

(¢}  monitoring and following up on reports of adverse reactions to the Durom Cup.

The Defendants deny that suspension of sales or a. recall of the Durem Cup device itself
from the market in Canada was warranted or required at any time, contrary to the
allegation in paragraph 19 of the Statement of Claim. The Durom Cup device was never
withdrawn, nor ever required by Health Canada to be withdrawn, from the Canadian
market becagse the Durom Cup was af all times safe and effective for its intended use.

The Defendants deny that they incorrectly blamed failures of the Durom Cup on surgical
etror. The Durom Cup has had low rates of failure in Canada. Based on extensive
investigations the Defendants determined that the most probable cause of many of the
failures which have occurred was the use of particular surgical techniques.

In the context of events outside of Canada, the Defendants issued a label respecting
surgical techniques, The Defendants issued the Jabel in Canada as a precantionary

measure,

The Defendants at all times complied with all applicable provisions of the Medical

Device Regulations,

DM_VAR/265T90-0008 1/E 1637333

gDl

13%



12/12/2011 12:25 FAX 604 831 3232 FHD VANCOU‘_VER DFFICE Bo1o

24,

25.

26.

27

28.

29.

-7~

The Defendants deny that the Business Practices and Consumer Protection 4ct applics to
any aspect of the distribution, sale or use of the LDH Metasul Large Diameter Head with
Adapter System or the Durom Hip Resusfacing System in British Columbiz. The
Plaintiffs are not consumers, the Defendants are not suppliers, and there is no consumer
transaction in relation to the use of the LDH Metasul Large Diameter Head with Adapter
System or the Durom Hip Resurfacing System in British Columbia.

In the alternative, the Defendants deny that they engaged in any deceptive practice or act
as defined in section 4 of the BPCPA. The Defendants’ marketing brochures, promotional
materials, and website with respect to the Durom Cup were at all times truthful,
comprehensive, and accurate with respect to the LDH Metasul Large Diameter Head with

Adapter System or the Durom Hip Resurfacing System

The Defendants deny that the Plaintiffs or any class member has suffered any loss or
damages as a result of the Defendants’ actions.

If the Plaintiffs or any class member suffered any loss or damages, which is denied, the
alleged injuries or damages were caused by a modification or alteration of the Durom
Cup, a departure from the surgical technique recommended for the implant of the Durom
Cup or some other non-negligent failure of the Durom Cup, which was not reasonably
foreseeable, and was made or conducted by a person other. than the Defendmts

subsequent to the time of original sale.

If the Plaintiffs or any class member suffered-any loss or damnages, which is denied, the
cause of the loss or damage was the use of the product for a purpose, i a manner, or in
an activity other than that which was reasonably foreseeable, or was contrary to an
express or adequate waming appearing on, attached to, or delivered with, the product. The
Plaintiffs knew, or with the excreise of reasonable diligence and care should have known, of

such instructions and wamings.

If the Plaintiffs or any class mermber suffered any ioss or damages, which is denied, the
Defendants warned or otherwise made the Plaintiffs aware of the alleged risks associated

DM_VAN/265750-0001 1/8163733.3
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with the use of the product, and any such risks, to the extent they existed, were not
beyond those which would have been contemplated by an ordinary consumer.

If the Plaintiffs or any class member suffered any loss or damages, which is denied, the
proximate canse of such injuries was the use of the product for a purpose, in a manner, or

in an activity other than that which was reasonably foreseeable, or was contrary to an

express or adequate warning appearing on, attached to, or delivered with, the product. .

Plaintiffs knew, or with the exercise of reasonable diligence and care shonld have known,

of such instructions and warnings.

The Defendants issued all appropriate and timely warnings in respect of this product to
medical practitioners and patients. Further and in any event, any claims by the Plaintiffs
for allegedly inadequate wamings are subject to, and barred under, the leamed
intermediary doctripe.

If the Plaintiffs or any class member has suffered any loss or darages as a result of the
Defendants’ action, which is denied, such Plaintiff or class member has failed to act
reasonably in taking steps to mitigate such damages or loss.

Further and in the alternative, if this Court should find that any loss or damages allegedly
suffered by the Plaintiffs or any class member was caused or eontributed to by any act or
omission of the Defendants, which is denied, the extent of liahility of the Defendants should
be reduced in accordance with the degree of contributory negligence which may be
attributable to the said Plaintiffs or class member. The Defendants plead and rely on the

provisions of the Negligence Act.

The Defendants deny that they acted in a reckless or reprehensible manner or-that
punitive damages should be awarded in this action. Public safety is paramount to the
Defendants. At all times, the Defendants acted reasonably and took appropriate
precautionary measures. This action does mot raise issues of specific or general

deterrence.

DM_VANRA5790-0001 1/8163733.3
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35.  The Defendants deny that ejther the Plaintiffs or any class member has a claim for
tecovery of health care costs incurred by provineial health ministries pursuant to the
Health Care Cost Recovery Act, comparable legislation in other provinces, or at all.

36.  The Defendants deny that they functioned as a joint enterprise for the promotion and sale
of the Durom Cup within Canada. In particular the Defendants deny that:

(a)  they divided amongst themselves responsibilities for manufacture, marketing of
the Durom Cup;,

(b)  they had independent rights and responsibilities to ensure the safety of the Durom
Cup and to ensure the timely and adequate warnings were issued with respect to

the Durom Cup; or

(c)  they individvally and jointly researched, tested, developed, marketed,
manufactured, imported, promoted, licensed, labelled, monitored adverse
reactions to, or placed into the stream of commeree the Durom Cup for sale in
Canada

37.  The Defendants do not have Imowledge of the individual circumstances of each of the
members of the class, but depending on those individual circumstances, the Defendants
deny that the Court has jurisdiction over all members of the class pursuant to the

provisions of the Cours Jurisdiction and Proceedings Transfer Ac?, or at all.
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Defendants address for service: Fasken Martineau DuMoulin LLP
2900 - 550 Burrard Street
Vancouver, B.C. V6C DA3

Fax number address for service (ifany): n/a
E-mail address for service (if any): n/a .

Dated: 09-Dec-201) A r))Q/UVM/

Signature of
O Defendant &1 Lawyer for Deﬁandaqts

bidPEws  BpapEiy

Rule 7-1(1) of the Supreme Court Civil Rules states:
(1)  Unless all parties of record consent or the court otherwise orders, each party of
record to an action must, within 35 days after the end of the pleading period,
(a)  prepare a list of documents in Form 22 that lists

(i) all documents that are or have been in the party’s possession or
controt and that could, if available, be used by any pext at trial to
prove or disprove a material fact, and

(i)  all other documents to which the party intends to refer at trial, and

(b)  servethe list on all parties of record.

The Solicitors for the Defendants are Fasken Martinean DuMoulin LLP, whose office address
and address for delivery is 2900 - 550 Burrard Street, Vancouver B.C. V6C 0A3
Telephone: 604 631 3131  Facsimile: 604 631 3232. (Reference: 26579000011/ Andrew

Borrell and Peter Pliszka)
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No. 5095493
Vancouver Registry
IN THE SUPREME COURT OF BRITISH COLUMBIA
BETWEEN:
" DENNIS JONES and SUSAN WILKINSON
PLAINTIFFS
AND;

ZIMMER GMBH, ZIMMER, INC. and ZIMMER OF CANADA LIMITED

DEFENDANTS

RESPONSE TO CIVIL CLAIM
Filedby: =~ DEFENDANTS (the “Defendants™)

Part1: RESPONSE TO NOTICE OF CIV IL CLAIM FACTS
- Division 1 - Defendants® Response to Facts

l. The Defendants have no knowledge of the facts alleped in paragraphs I and 2 of the
Statement of Claim. Those facts are neither admitted nor denjed,

2. With respect to paragraph 4 of the Statement of Claim, Defendants admit that Zimmer,
Tnc. ("Znnmm'“), is an American corporation incorporated in the State of Delaware, and
has its principal place of business in the City of Warsaw in the State of Indiana. (The
abbreviation, "Zimmer US", as used in the Statement of Claim, is not appropriate for the
Defendant, Zimmer Inc., because “Zimmer US” is the corporate name of another
company.) Defendants admit that Zimmer manufactures medical devices and that Health

DM_VAN265790-00011/8163733.3
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The Durom Hip Resurfacing System and the LDH Metasul Large Diameter Head with
Adapter System are used in fotal hip replacement and hip resurfecing procedures,
respectively. Both systems utilize an acetabular cup known as the Durom Acetablﬂar

Component ("Durom Cup").

The LDH Metasul Large Diameter Head with Adapter System is used in total hip
replacement, also called total hip arthroplasty (“THA™). THA is a common medical
procedure designed to belp relieve pain and improve joint function in people with severe
hip degeneration. THA is performed by implanting three components in a patient’s hip:
(1) a femoral stem inserted into the patient’s leg bone (feraur), (2) a rounded ball, that
fits onto the end of the femoral stem, and (3) a cup that fits into the hip socket
(acetabulum) into which the head is placed and rotates.

The Durom Hip Resurfacing System is used in hip resurfacing, also called “SRA." This is
# bone-conserving procedure that can be an alternative to THA. for patients requiring hip
rcplacc;nent surgery, especially those who are younger or active. SRA is performed by
implanting an acetabular component into the patient’s hip socket and cementing a
femoral cap on the patient's femoral stem, which then articulates with the acetabular

component,

The Durom Cup is a monoblock cup (constructed of a single piece of metal) that is forged
out of a cobalt chromium alloy.

The LDH Metasul Large Diameter Head with Adapter System and Durom Hip
Resm't'acmg Systemn are both accompanied by detailed surgical fechnique instructions for

use of those devices by the implanting surgeon.

All joint replacement surgery, including hip replacement or hip resurfacing surgeries,
cairy with them a umber of risks, including the risk that a subsequent surgery to replace
all or part of the implanted medical devices may be mecessary. A second surgery to
replace some or all of the implanted medical devices is commonly called a revision
procedure. The fact that a given patient requires a revision operation does not mean that

the hip implant device was defective. Hip revision surgeries are perfermed for a number

DM_VAN2SST00-0001 1/8163733,3
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()  The degree to which the surgeon reviews or relies on written materials (including
surgical techniques, instructions for use, or peer-reviewed publications);

(@  Whether the surgeon availed lim or herself of available training opportunities;
and

9] Where and from whom the surgeon received that training, if at all.

Further, each patient's clinical experience and clinical outcome with the Durom Cup and
subsequent need for revision are unique and also depend on post-operative care and
activity of the patient, including whether the patient follows post-operative instructions,
attends physical therapy, resumes physical activity t00 soon or improperly, or returns to
behaviours, such as smoking, that adversely affect bone growth and hezaling.

The revision rate for the Durom Cup utilized in surgeries in Canada has not been higher
than would be cxpected or considered reasonsble for comparable implanted medical
devices. To the extent the revision rates associated with the use of the Durom Cup have
been higher than would be expected or considered reasonable for comparable implanted
medical devices in locations outside of Canada, specifically certain areas of the United
States and certain countries in Europe, the investigations conducted by Zimmer GmbH
and Zimmer established that the revisions resulted from the use of particular implanting
techniques and not from any defect in the Durom Cup, contrary to the allegations of a
defect contained in the Statement of Claim.

Division 3 — Additional Facis
None.
RESPONSE TO RELIEF SOUGHT

The Defendants oppose the granting of the relief sought in paragraphs 41 (a} to (h) of the

Statement of Claim,

LEGAL BASIS

The Defendants deny that the Durom Cup was defective, as alleged or at all, In particular,
the Durom Cup did not suffer from any unreasonable risk of failure, including Ioosening

DM_VAN265799-00011/8163732.3
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The Defendants deny that the Business Practices and Consumer Protection Act applies to
any aspect of the distribution, sale or use of the LDH Metasul Large Diameter Head with
Adapter System or the Durom Hip Resurfacing System in British Columbia. The
Plaintiffs are not consumers, the Defendants are not suppliers, and there is no consumer
transaction in relation to the use of the LDH Metasul Large Diameter Head with Adapter
System or the Durom Hip Resurfacing System in British Columbia,

In the alternative, the Defendants deny that they engaged in any deceptive practice or act
as defined in section 4 of the BPCPA. The Defendants’ marketing brochures, promotional
materials, and website with respect to the Durom Cup were at all times truthful,
comprehensive, and accurate with respect to the LDH Metasu] Large Diameter Head with

Adapter System or the Duromn Hip Resurfacing System

The Defendants deny that the Plaintifs or any class member has suffered any loss or
damages &s a result of the Defendants® actions.

If the Plaintiffs or any class member suffered any loss or damages, which is detﬁed, the
alleged injuries or damages were caused by 2 modification or alteration of the Durom
Cup, a departure from the surgical technigue recommended for the implant of the Durom
Cup or some other non-negligent failure of the Durom Cup, which was not reasonably
foreseeable, and was made or conducted by a person other. than the Defendants
subsequent to the time of original sale.

If the Plaintiffe or any class member suffered'any loss or damages, which is denied, the
cause of the loss or damage was the use of the product for a purpose, in a manner, or in
an activity other than that which was reasoﬁably foreseeable, or was contrary to an
express or adequate wamning appearing on, attached 1o, or delivered with, the product. The
Plaintiffs knew, or with the excrcise of reasonable diligence and care should have known, of
such instructions and warnings. '

If the Plaintiffs or any class member suffered any loss or damages, which is denied, the
Defendants warned or otherwise made the Plaintiffs aware of the alleged risks associated

DM_VANRESTH0-0003 151637333
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The Defendants deny that either the Plaintiffs or any class member has a claim for
meovery of health care costs incurred by provincial health ministries pursuant to the

flealth Care Cost Recovery Act, comparable legislation in other provinces, or at all.

The Defendants deny: that they functioned as 2 joint enterprise for the promotion and sale
of the Durom Cup within Canada. In particular the Defendants deny that:

(@)  they divided amongst themselves responsibilities for manufacture, marketing of
the Durom Cup;

()  they had independent rights and responsibilities to ensure the safety of the Durom
Cup and {o ensure the timely and adequate warnings were issued with respect to

the Durom Cup; or

(¢)  they individually and jointly researched, tested, developed, marketed,
manufactured, imported, promoted, licensed, labelled, monitored adverse
reactions to, or placed into the stream of commeree the Durom Cup for sale in
Canada

The Defendants do not have knowledge of the individual cireumstances of each of the
members of the class, but depending on those individual circumstances, the Defendants
deny that the Court has jurisdiction over all members of the class pursuant to the

provisions of the Court Jurisdiction and Proceedings Transfer Act, or at all.
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SUPREME COURT
OF BRITISH COLUMBIA
VANCOUVER REGISTRY |
ki No. 8095493
MAY 22 2012 Vancouver Registry
4 ) ENTERED
0
;mgt.- EHf: SUPREMI COURT OF BRITISH COLUMBLA
BETWEEN:
DENNIS JONES and SUSAN WILKINSON
Plaintiffs
AND:
ZIMMER GMBH, ZIMMER, INC,, and
ZIMMER OF CANADA LIMITED
Defendants

Brought under the Class FProceedings Act, R.S.B.C. 1996, ¢. 50

BEFORE THE HONOURABLE ) Monday, the 23rd day of
MR. JUSTICE BOWDEN ) April, 2012
)
CASE PLAN ORDER

AT A CASE PLANNING CONFERENCE conducted on Thursday, the 23rd day of April,
2012 by The Honourable M, Justice Bowden in the presence of David A. Klein and
Jason Z. Murray, counsel for the Plainliffs, and Andrew Borrell, counsel for the
Defendants, and Peter J. Pliszka, counsel for the Defendants appearing by telephone;

THIS COURT ORDERS that the parties comply with the attached case plan.

THEF O?/ZTNG PARTIES APPROVE THE FORM OF THIS ORDER
AW/ i

Signatu of

[1pagty [X] lawyer for the Plaintiffs

Jagefy Z. Murray

e {

REGISTRAR

Signature of
[ ] party [X] lawyer for the Defendants
Andrew Borrell

s o Exnibie__ /7 relared to in iho
asfidavit of /4 A/V/7/? EARC(S
siorn belorg ms, this / /{7 772 .
aya_/10/7/ 2e/E
her oAl
A COMMISSIONER, ETC.

CHECKLO
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CASE PLAN

1 Dispute resolution procedurcs

The parties have discussed resolution options including those under Part 9 of the
Supreme Court Civil Rules and have agreed to the following:

I Step Date by which step to be completed
Offer 10 seltle
X [ Mediation Mediation with the Honourable George Adams,
pursuant to BC Mediation Regulation, which
was commenced on March 7, 2012, will
continue on a date to be agreed by the parties
prior to October 31, 2012, unless the Plaintifis’
carriage issues in other provinces have not been
resolved by that date,

Special Case

Proceeding on point of Jaw
Summary trial

Summary judgment application
Other [identify]

A party may undertake any of the steps provided for in Part 9 of the Supreme Court Civil
Rules whether or not the step is noted above.

2 Document production (Rule 7-1 of the Supreme Court Civil Rules)

The following steps will be completed by the date set out next to each step:

Date by which step 1o be completed
Step j

Delivery of the lists of documents required under The Plaintifls will serve their List of
Rule 7-1 Documents by June 22, 2012, The list shall
be in accordance with Rule 7-1, Documents
shall be produced on the same dates.

The Defendants’ Lists of Documents shall
be delivered by two instalments: an initial
List of Documents shall be served by
Match 1, 2013, and a List of Documents




including any additional producible
documents shall be served by May 1, 2013,
Documents shall be produced on the same
dates.

Swiss law issues might potentially affect
the production of certain documents in this
legal proceeding. If such issues arise, the
Defendants' counsel shat] advise the
Plaintiffs’ counsel and, if necessary, the
Court.

Completion of an electronic document protocol

Documents shall be produced pursuant to
the Electronic Evidence Practice Direction,
July 1, 2006 or a manner agreed by the
parlies.

Confidemiality Order

The parties consent (o the attached
confidentiality order. The production of
documents by the Defendants will be
subject to the terms of the confidentiality
order even if the form of that
confidentiality order has not yet been
signed and entered by the Registry by the
lime any such production has occurred.

Diselosure in advance of lists of documents required
under Rule 7-1

The Defendants shall disclose the
following docurnents by June 22, 2012:

t. All Product Experience Reports
submitted to Health Canada relating
to the Durom Cup up to June 1,
2012

2, Correspondence between the
Defendants and Health Canada
relating to:

{a) Zimmer’s efforts to obtain
and amend the medical
licences applicable to the
Durom Cup in Canada;

(b) The suspension of sales of
the Durom Cup in the U.S.;

(c} Zimmer's efforis to advise
Canadian physicians about
the U.8, sales suspension in
2008; and

(d) Zimmer's 2009 Field Safety

Ty



Notificalion in Canada.

3. Records showing the number of
Durom Cups sold in Canada,
broken down by hospital and
province; and

4. The DVD provided to Durom Cup
users in November 2009 following
the Field Safety Notice.

3 Examinations for discovery (Rule 7-2 of the Supreme Court Civil Rules)

‘The Iollowing examinations for discovery will be conducied, not exceed the time }imils

indicated and be complesed by the date indicated:

Examination by Examination of Date by which step to be
{party name) {party and person nainc) Time Limil | completed

Plaintiffs Mutually-agreed dates
between the date of the
Defendants’ service of its
List of Documents and
December 31, 2013,

Defendants Mutually-agreed dates

between the date of the
Defendants’ service of its
List of Documents and
December 31, 2013.

4 Applientions

The following applications are anticipated:

Application

Date by which application
anticipated to be brought

Approval of Notice of Certification

No earlier than thirty (30)

days afier the British
Columbia Court of Appeal
has determined the
Defendants’ appeal of the
certification order (if the
appeal is dismissed),

A party may bring any other application whether or not that application is noted above.



5 Expert witnesses (Part 11 of the Supreme Court Civil Rules)

[For the following, complete the following Parls | and 2 for any expert evidence that the
parties anticipale introducing at trial, and if the parties are unable to provide the
information required under Part 1 or 2, complete the following Part 3.]

PART 1

Each party may tender the report of, or call to give oral opinion evidence, an expert with
the following expertise:

Mame of party who intends 10 call
the expert [if expert is being Area of Expertise
catled jointly, specify “Joini "]

PART 2

The following steps will be taken by the date set out next to each step:

Step Drate by which step to be completed

Joint expert's report served

Experi reports served The Plaintiffs” expert witness
reports shall be served no later
than March 1, 2014,

The Defendants’ expert
witness reports shall be served
no later than June 30, 2014.

Responding expert reports served

Notices of objection to expert evidence served (Rule | 1-6 (10))

Experts confer and serve reporl summarizing poinis of difference

Qther [identifv)

Onher [identify}

PART 3

If the information set out in the foregoing Part 1 or 2 is incomplete, the parties will apply
to amend this order to complete the information by .............[ddmmnhyyy]. .. ........

6 Witnesses (Rule 7-4 of the Supreme Court Civil Rules)

The following steps will be completed by the date set out next to each step:

149
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Siep ' Date by which step to be completed

Serve list of witnesses (o be called at trial The Plaintiffs shall serve their list
' of non-expert witnesses for trial
no later than May 1, 2014

The Defendants shall serve their
list of non-expert wiinesses for
trial no later than June 30, 2014,

Other [identify]

Other [identify]

7 Trial (Part 12 of the Supreme Court Civil Rules)
(a) Estimaled length of the trial: éix (6) weeks to sixteen {10) weeks;
(b) The Plaintiffs will file a Notice of Trial in Form 40 to secure the trial
date by Automn 2014,
8 Other

A Trial Managemeni Conlerence shall be held approximately twenty-eight (28) days
prior Lo the start of the trial,



No. 5095403
Vancouver Registry
IN THE SUPREME COURT OF BRITISH COLUMBIA
BETWEEN:
DENNIS JONES and SUSAN WILKINSON
Plaintiffs
AND:
ZIMMER GMBH, ZIMMER, INC., and
ZIMMER OF CANADA LIMITED

Defendants

Brought under the Class Proceedings Act, R.S.B,C. 1996, c. 50

BEFORE THE HONOQURABLE ) Monday, the 23rd day of
MR. JUSTICE BOWDEN ) April, 2012
CONSENT ORDER

(CONFIDENTIALITY OF DOCUMENTS)

AT A CASE PLANNING CONFERENCE conducted on Thursday, the 23rd day of April,
2012 by The Honourable Mr. Justice Bowden in the presence of David A. Klein and
Jason Z. Murray, counsel for the Plaintiffs, and Andrew Borrell, counsel for the
Defendants, and Peter J. Pliszka, counsel for the Defendants appearing by ielephone;

THIS COURT ORDERS that:

I. Klein Lyons shall not utilize any documents disclosed by the Defendants in this
action (the “"Confidential Documents™) or any information contained in

Confidential Documents for any puipose other than the conduet of this Action;

2. Klein Lyons shall not reveal the Confidential Documents to expert consultants

who are retained (o assist Klein Lyons in this Action and any appeel arising

ISt



iherelrom, unless such experl consultant has first signed the Confidentiality

Acknowledgement attached hereto as an Appendix;

3. Klein Lyons shall deliver notice to the Defendants at least seven (7) clear days®
before filing any pleading, motion material, factum, or any other material, that
attaches any of the Confidential Documents or contains any information from

Confidential Documents;

4. Upon the conclusion of this litigation proceeding, Klein Lyons shal] either retarn
to counsel for the Defendants all copics of the Confidential Documents in iis
possession, or destroy all such copies and provide the Defendants’ counsel with

confirmation of such destruction; and

5. The Supreme Court of British Columbia shal} have exclusive jurisdiction over any
matter or dispute arising from or relating to the application or enforcement of this
Order.

THE FOLLOWING PARTIES APPROVE THE FORM OF THIS ORDER AND
CONSENT TO EACH OF THE ORDERS NOTED ABOVE:

y 72
Signatfe of
[ 1pafty [X] lawyer for the Plaintiffs
Jagon Z. Murray

74%%(4{/(7/

Signature of =~ !

[} party [X] lawyer for the Defendants
Andrew Borrell

By the Court.

Registrar
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APPENDIX '
No. S095493
Vancouver Registry

IN THE SUPREME COURT OF BRITISII COLUMBIA
BETWEEN:

DENNIS JONES and SUSAN WILKINSON
Plaintiffs

AND:
ZIMMER GMBH, ZIMMER, INC. and ZIMMER OF CANADA LIMITED
| Defendants
Brought under the Class Proceedings Act, R.S.B.C. 1996, ¢.50
ACKNOWLEDGEMENT

1. Facknowledge that I am about lo receive confidential documents disclosed by the
Defendants in this Action,

2. Ihave read the Confidentiality Order governing the restricied use of Confidential
Documents in this Action, a copy of which has been provided to me. I understand the
Confidentiality Acknowledgement and agree to abide by it.

3. [ will not utilize any Confidential Documents or any information contained in
Confidential Documents for any purpose other than this Action. Further, I will not
reveal the Confidential Documents to, nor discuss any of them with, anyone, except
in accordance with the terms of {he Confidentiality Order.

4, At the tenmination of this Action, I will return all Confidential Documents as well as
any copies, and documents related (o them, whether in hard copy, electronic, or
digitized format, to the lawver who provided the Confidential Documents to me, and |
will destroy any summaries or abstracts of them.

5. [ agree that the Supreme Court of British Columbia shall have exclusive jurisdiction
over any maltter or dispute arising from or relating to the application or enforcement
of this Confidentiality O, and | voluniarily submit Lo the jurisdiction of the Supreme
Court of British Columbia, as necessary, in relation 1o all such matters.

Dated:

DD/MMIYYYY Signature

Printed Name
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SUPREME COURT
OF BRITISH
‘JAN COUVER %?EL('}?Sr‘%E‘I{A

i YUN 26 2013
IN'THE g

No, 5095493
Vancouver Registry

UPREME COURT OF BRITISH COLUMBIA

DENNIS JONES and SUSAN WILKINSON

Plaintiffs
AND:
ZIMMER GMBH, ZIMMER, INC., and
ZIMMER OF CANADA LIMITED
Defendanis
Brought under the Class Proceedings Act, R.3.B.C. 1996, ¢. 50
ORDER MADI AFTER APPLICATION
BEFORE THE HONOURABLE Wednesday, the 26th day of

MR. JUSTICE BOWDEN June, 2013

L M

ON THE APPLICATION of the Plaintiff coming on for hearing at the Courthouse at 800
Smithe Street in Vancouver, British Columbia on June 24 and 26, 2013, and on hearing
David A. Klein and Jason Z, Murray, counsel for the Plaintiffs, and Andrew D, Borrell,

counsel for the Defendants, and no one appearing for the parties set out in Schedule “A”
although served, and on reading the materials filed by the Plaintiffs and Defendants;

THIS COURT ORDERS that:

l. the Notice of Application, dated May 31, 2013, be deemed to have been served on
the partics set out in Schedule “A” if sent to those parties by regular mail;

2. Notice of Certification is approved in substantially the form attached as Schedule
“B,l;

3. the Opt-In Form for non-resident class members is approved in substantially the
form altachecl as Schedule “C”;

]

afivav of /4 A/ / TA

o balore ms, Whis /{7
oo 017/ 20/k
L =

A COMMISSIONER, ETC.

4, the Notice of Certification shall be publlshed in the following manner:
fa Expibit ?mi hpe
EARGLS




10.

1S

() the health care institutions listed in Schedule “A” shall mail a copy of lhe
Notice of Certification, Opt-In Form and an Explanatory Letter in
substantially the form attached as Schednle “D” to the last known address
the institution has in its records for each person who received a Zimmer
Durom hip implant through the institution;

(b} Class Counsel shall mail 2 copy of the Notice of Certification and Opt-In
Form to all known individual class members, or their counsel;

(c) Class Counsel shall publish the Notice of Certification and Opt-In Form
on their webpage: www kleinlyons.com/class/zimmerhip;

(d) Class Counsel shall mail the Notice of Certification and Opt-In Form to
anyone who requests if;

the Notice of Certification, Opt-In Form, and Explanatory Letter, shall be
translated and published in both the Bnglish and French languages;

publication of the Notice of Certification as set out in paragraph 4 shall be made as
soon as reasonably possible after the issuance of this Order;

as soon as reasonably possible after the Notice of Certification is mailed, the
heelth care institutions set out in Scheduls “A” shall each provide a written report
to Class Counsel indicating the number of Class Members to whom Notice of
Certification was mailed and the date on which it was mailed;

Any Class Member resident outside of British Columbia may opt into this class
proceeding by delivering an Opt-In Form to Class Counse! no later than

Decembey 21 2012

Any Class Member resident in British Columbia may opt out of this class
proceeding by providing Class Counsel, no later than December 24 w13 |
with & letter or e-mail stating the Class Member's name and address and indicating
that the class member wishes to opt out of this lawsuit;

Class Counsel will provide the Defendants with copies of all opt-in forms and opt-
out statements received by Class Counsel within seven (7) days of receipt} onel

Hhe. feasonable costs of tne hea_Hk\carc fas Bduho ns
fc mailing fhe Noten of Cerfficetion ghall ion an
vaderimy and wWithout ?(ejdét((:ﬂ- bacis, be pal L,L/
e Paiakiffe .




Sighature of
[V party [N] lawyer for the Plaintiffs
David A. Klein

pip =Y

Signature of '
[ 1party [¥] Jawyer for the Defendants
Andrew Borrell

{6
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Scheduls "B

Were you implanted with a Zimmer
. Durom® Hip Implant?
i This notice may affect your rights,
Pleasa read carcfully.

The Sugrema Court of Brilish Columbla has cedified a
class aclion for people who wera Implanted with a
Durom® acetabular hip implant or “Durom Cup”
{("the Durom Cup®) in Canada. If you were implanied
wilh a Durom Cup you may be a class member,

Who are the Class Members?

Tha Class is defined as: “All persons who were
implanted with the Durom acetabular hip implant
in Canada”

The Burom® acelabular hip implant or “Durom Cup™is
an artificlal device used In hip surgery_Itis a
prosthetic shell meant to be implanted Into a patient's
hip sotket, as a component of tola) hip replacement
surgery or hip resurfacing surgery,

What the Class Action Is About

The lawsult seeks compensallon for class members.
It is alleged that the Defendants were negligent in
researching, developing, testing, manufacturing,
distrihuting and seliing the Durom Cup. Tha Duram
Cup is alleged to bs defective in that it fails to properly
hezl or adhere 1o the surrounding bone. The Burom
Cup Is alfeged to cause patients pain and discomfort,
uttimately leading to Implant reptacement surgenies.
For British Colurmbia residents, the lawsuit also
alleges that the Defendants engaged in deceplive acls
or practices conlrary to the Business Fraclices and
Consumer Protection Acf and seeks damages under
that Act. .

The court has pot yel made any finding as to he
merits of this lawsuit. The Defendants deny the
allegations made [n the lawsuit

The representative plaintiff is Susan Wilkinson. The
law firm representing the Class is Klein Lyons ("Class
Counsel™). The Defendants are Zimmer GmbH,
Zimmer, inc. and Zimmer of Canada Limited,

How do Britlsh Columbila Residents Partlcipate?

if you live In British Columbla you do net need 1o do
anyihing to particlpate — you are automatically
included in the class action, If you do notwant (o be
part of this lawsuil you must notify Class Ceunsel al
the addrass below, by tetter or email, no later than

A D13, providing your name and
address and indlcaling that you do not want to be part
of this fawsuil. If you ana a class member resident In
B.C. and do not exciude yourself by that date you will
be included in Lhis lawsuit and will bs bound by the
court’s judgrent on the commaon issues, whether

favourable or not.

How do Persons Outside B.C. Participate?

If you live outside British Golumbia, and you want
to be Inciuded In this class action, you must sign an
Opt-In Form, and retumn it fo Class Counsel no Jaler
thanDeamber 3i 2013 . o you opt into this
proceeding, you agree to be bound by the findings of
the British Columbia court on the common issues,
whether favourable or not, and you agree not to
pursue refated claims anywhere else. You can obtain
& copy of the Form from Class Counsel or by visiting

their website at www.kleinlyons.comiglassizimmerhlp.

There are propesed class aclions relating to the
Durom Cup filed in Onlarie, Quebec, Alberta, New
Brunswick and Mova Scotia, but none of {hese have
been cenlified as a cfass action and there are no
guarantees that they will be certified, Residents of
these provinces who want o ensure that they are part
of this certified class aclion ean join this lawsuilt by
completlng an Opi-in Form.

What are the Financfal Consaguences?

Class members will be enlilled to the benefit of 8
successful Judgment on the common Issues. if the
action is no! successful on the common lssues, no
¢class member will be responsible for legal fees or
COSis,

If the class is successiul al the common issues trial
individual class members must prove their own
personal claims {or damages, Class members may be
responsible for the costs of proving their own

Individual ¢laims, and may wish o hire a lawyer to
assis! with these further proceedings. Class Counsel
is available to be hired by class members ona
contingency basis, or class members may hire another
lawyer of their own choosing.

Do | Need to Pay Anything?

The represeniative plaintiff has entered into a fee
agreement providing that Class Counsel's legat fee for
work on the common issues will be one-third of the
amounts class members recover plus applicable
laxes, dishursemants and interest. If the class aetion
does not succeed, class members are not tesponsible
for any legal Tees or disbursements. The fee
agreemenl must be approved by the court

For more information

email: info@kleinlyons.com

For more information about the lawsuit or to obtaln an Opt-In Form,  veumme Tormus 14 Aotnasiip of Lor Grporetions
visit www . Kleinlyons.comizimmerhlp or telephone
{604} 874-717% or 1-800-468-4466 {toll free)

KrLein-Lyons
Personal Infury & Class Action Law

Suite 400-1 335 Went 3th Avenue
Vaneouver BC| Y6H 3V

Tk AOLETANTY | Faze ALA7LTIRD
Wil tilyenrcars

b2



Schedule "C"

OPT-INFORM .
Zimmer Durom® Hip Implant
~Class Action -~

If you reside oulslde of British Columbia, and you want to e Included in the class action, Jones, af al. v. Zimmer GMBH,
ot af., you must fill out this form and refurn it the following address by no later than the date of trlal:

Klein Lyons '

Suite 400, 1385 West 8th Avenue
Vancouver, BC VBH 3V9

Fax: {604) 874-7180

1. Please filf in your name and address:

Name

Street City Province Postal Code
( )

Telephone E-mall

2. By slgning thls form, you agree:
(a) tobe bound by a judgment of the courts of British Columbia on the common issuss in this class action,
whether favourable or not. These are:
(i) Was the Durom Cup defective endfor unfit for its intended usa?
iy Old any of the Defendants breach a duty of care owed to clags members and, if o, whean and how?

(i) Does the Defendants' conduct warrant an award of punitive damages, and, if so0, io whom should they
be pald, and in what amount? ’

(iv) With respect to British Columbia residents, did any of the Defendants breach a siatutory duty under the
Business Praciices and Consumer Proleclion Act owed to class members whe received the Durom Cup
In Britlsh Columbta and, if so, when and how.

(b) lo not pursue other prodsedings, other than this class aclion, against Zimmer GmbH, Zimmer, Inc. or Zimmar
of Canada Limited., with respect to a claim for injurles relating to use of Durom® acetabular hip implant.

X

Signature Date




Schedule “D*?

Dear SirYMadan::

Re: Your Zimmer Durow® Hip Implant

We are the court-appointed Class Counsel in a national class action lawsuit certified by the
Supreme Court of British Columbia concerning peopie who were implanted with 2 Durom®
acetabular hip implaat or “Durom Cup” in Canada.

The Durom Cup is alleged to be defective in that it fails to properly heal or adhere to the
surrounding bone. The Durom Cup is alleged to cause patients pain and discomfort, ultimately
leading to implant replacement surgeries.

The class action does not implicate surgeons, health care providers, or health care institutions.

The enclosed notice may affect your rights — please read it carefully. The Supreme Court of
British Columbia has ordered that certain health care institutions mail this letter and the enclosed
notice to people who have been implanted with a Durom Cup. Your name and private
information has not been disclosed to us and we do not represent you merely by sending you this
letter,

If you have any questions about the class action, please contact us at the following address,
telephone number and email address:

KLEIN LYONS

Suite 400 — 1385 West 8% Avenue
Vancouver, BC V6H 3V9
Telephone: (604) 874-7171

Fax: (604) 874-7180

Email: info(@kleintyons.com
Website: www.kleinlyons.com

More information can also be found online at wwi.klelnlyons.com/class/zimmerhip.

Yours very fruly,

David A. Klein
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No. S095493
Vancouver Registry

IN THE SUPREME COURT OF BRITISH COLUMBIA

DENNIS JONES AND SUSAN WILKINSON

PLAINTIFFS

ZIMMER GMBH, ZIMMER, INC. and ZIMMER OF CANADA LIMITED

DEFENDANTS

Brought under the Class Proceedings Act, R.S.B.C. 1996, c. 50

SEALING AND CONFIDENTIALITY ORDER

BEFORE THE HONOURABLE MR.
JUSTICE BOWDEN

MONDAY, THE 15" DAY
OF JULY, 2013

ON THE APPLICATION of the defendants, Zimmer GMBH, Zimmer, Inc. and Zimmer of

Canada Limited (collectively “Zimmer”);

THIS COURT ORDERS THAT:

1. The Order of this court dated June 26, 2013 (the “Sealed Order”) shall be sealed

by the Registrar of this Honourable Court. The Sealed Order shall be kept under seal by the

Registrar of this Court and shall not be made available for inspection by anyone other than the

persons listed in paragraph 3 below. The redacted copy of the Sealed Order attached as Schedule

This la Exhlik \7_, Felpivad (o In ihe
eﬂ’dev#of_ﬁ ‘/4/\//7/4‘ /é:{&l/f
&om before me, this /j%/&

iy of ,/4{0/”7[ 20/6

A COMMISSIONER, ETC.
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“B" to the Notice of Application dated July 10, 2013 shali be filed in the Court file and be

available to the public without restriction.

Items to be sealed

Document Name: Date filed: Number of copies | Duration of Sought Granted
(Date on filed, including any | sealing order:
Court Stamp) | €xtra copies for the | ¢, specific date or
judge. until further Yes | No
order)
1) Entire File Not applicable O Oiln0
2) Specific
Documents:
] 0|0

Order dated June 26, | jyne 26,2013

Until further order
2013,

[l 0|0
3} Clerk’s Notes [ O3
4) Order a|g
2. The Plaintiff may serve a copy of the Sealed Order on each of the hospitals

subject to that order by delivering a copy of the Sealed Order with Schedule “A* redacted such
that only the name of each specific customer that is served with that copy of the Sealed Order

will be visible and the names of the other customers listed shall be redacted.

3. Subject to the terms of this Order, access to the Sealed Order shall be restricted to

the following persons for the purposes of this action:
(a) Any Master or Judge of this Court;
(b) Registry staff of this Court;

(c) The parties to this action;



o 63
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(d) Counsel for the parties including outside counset and any in-house counsel, and
the lawyers, law clerks/paralegals and stenographic and clerical staff employed by

such counsel as reasonably necessary to disclose the Seal Document for the

purposes of this action.

4, No copies of the Sealed Order, either in paper or elecironic form, shall be
disseminated to anyone not authorized to examine the sealed order pursuant to the terms of this

Order, and any and all copies of the Sealed Order shall be used solely for the purpose of this

Action and shall be subject to this Order.

5. Nothing in this Order shall prevent Zimmer from dealing with the Confidential

Information as Zimmer sees fit.

6. Any person may apply to this Honourable Court to set aside or vary this Order

upon giving fourteen (14) clear days’ notice to the lawyers for the parties to this action.

NGRS

BY THE COUR'I\Q)
A

APPROVED AS TO FORM:

A\ (M)L}(Q

Counsel for Zimmer

Counsel for the Plaintiffs




Court File No. CV-10-40836500 CP

ONTARIO
SUPERIOR COURT OF JUSTICE
THE HONOURABLE ) WEDNESDAY,
JUSTICE PERELL ) THE 18" DAY OF,
) SEPTEMBER, 2013
BETWEEN:
GLORIA McSHERRY
Plaintiff
-and-

Wl

‘;‘\q«\ l'!‘“l“ﬂ.‘;’ & > v
‘ﬁ@{ “ZEMMER GMBH, ZIMMER, INC., and ZIMMER OF CANADA LIMITED

n\;‘..‘\ A siag,
A e Yl Defendants
WAyt . T SREY ] e
ot ‘Tr'\ Py Iil— S o‘ "“'.' 7
“:'@-‘1" d.,‘ n‘/‘._f.-“_"_ . ‘z'{}_‘ f' ¥
..:b‘;\‘"glr r?','r: ‘;"'I -‘iil E ‘-EEE.._-!-‘:' L
ok e R e T B4 et . ;
L Won, 2N LU Proceeding under the Class Proceedings Act, 1992
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THIS MOTION, made by the Plaintiff; for an order enforcing the order of Mr. Justice
Bowden of the British Columbia Supreme Court, dated June 26, 2013, made in the action
Jones et al, v. Zimmer GMBH et al, Vancouver Registry No. S09493 (the “Notice Order”), as
against ccrtain Ontario hospitals listed in the Notice Order which have not yet complied with

it, was heard this day at Toronto.

ON READING the Plaintiff’s Motion Record, and on hearing submissions for counsel for the

Plaintiff and the Defendants, no one appearing for the hospitals, although duly served,

. THIS COURT ORDERS that the Ontario hospitals listed in the Notice Order shall
comply with it.
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. Cout File No.: CV-10-40836500 CP
Gloria McSherry - and - Zimumer GMBH et al .
Plaintiffs Defendants

ONTARIO
SUPRIOR COURT OF JUSTICE

PROCEEDINGS COMMENCED AT
TORONTO

ORDER

KLEIN LYONS
Barristers & Solicitors
100 King Strest West
Suite 5600

Toronto, ON M5X 1C%

Douglas Lennox
LS.U.C. #40540A

Tel: (416) 506-1944
Fax: (416) 506-0601

Solicitors for the Plaintiff

a



CANADA -

PROVINCE OF QUEBEC
DISTRICT OF MONTREAL

NO.: 500-17-078456-137

Hal, 2 AR cLAURE PrepPRE /"
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SUPERIOR COURT

& 29 cefcbr com

PRESENT:

CENTRE DE SANTE ET DE SERVICES
SOCIAUX DRUMMOND

-and-

CENTRE DE SANTE ET DE SERVICES
SOCIAUX NORD DE LANAUDIERE

-and-

CENTRE DE SANTE ET DE SERVICES
SOCIAUX SUD DE LANAUDIERE (ALSO
OPERATING AS Centre hospltaher Pierre-Le
Gardeur)

-and-

CENTRE DE SANTE ET DE SERVICES
SOCIAUX JARDINS ROUSSILLON (ALSO
OPERATING AS Centre hospitalier Anna
Laberge)

-and-

CENTRE DE SANTE ET DE SERVICES
SOCIAUX LES ESKERS DE L’ABITIBI (ALSO
OPERATING AS Centre hospitalier Hatel-Dieu
d'Amos)

-and-

CENTRE DE SANTE ET DE SERVICES
SOCIAUX CCEUR DE LILE (ALSO
OPERATING AS Hopital Jean-Talon)

Exribit ’(’__z,g, félberad to In the

A COMMISSIONER, ETC.

N3y




-and-

CENTRE HOSPITALIER UNIVERSITAIRE DE
SHERBROOKE (CHUS) (ALSO OPERATING
AS Hépital Fleurimont and Centre hospitalier de
Sherbrocke (Hétel-Dieu))

-and-

CENTRE DE SANTE ET DE SERVICES
SOCIAUX DE LAVAL, (ALSO OPERATING AS
Cite-de-la-Sanié de Laval)

Petitioners
G-

DENNIS JONES
-and-
SUSAN WILKINSON

Respondents

ZIMMER GMBH

-and-

ZIMMER INC.

-and-

ZIMMER OF CANADA LIMITED
-and-

ZIMMER HOLDINGS INC.
-and-

SPECIALITES CHIRURGICALES R.M. INC

2




[1]

[2]

[3]
[4]
19l
€]

8]

(9]

-2-

-and-

BEN WAINGER
-and-

RICHARD BRUNET

Mises en cause

JUDGMENT

THE COURT, seized of the present Respondents’ De Bene Esse Motion to
Homologate a Foreign Judgment Amended (the “MOTION" ), renders the present
Judgment;

CONSIDERING the allegations contained in the MOTION and the Affidavit in
support thereof;

CONSIDERING the absence of contestation;

CONSIDERING the exhibits and evidence herein:

CONSIDERING that the MOTION is well founded both in fact and in law;
FOR THE FOREGOING REASONS:

GRANTS the present Respondents' De Bene Esse Motion to Homologate a Foreign
Judgment Amended;

HOMOLOGATES the Judgment dated June 26, 2013 rendered by the
Honourabte Mr. Justice Bowden in Court file No. $095483 of the Supreme
Court of British Columbia;

ORDERS Petitioners to comply with said Judgment;

132
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Avez-vous regu une greffe de prothése
de la. hanche Zimmer Durom®?
Le présent avis pourralt avolr une incidence sur vos droits.
Veuillez la lire attantivement.

La Cour supréme de la Colombie-Britannique a autorlsé
un recours collectif pour les personnes ayant regu une
greffe de prothése de la hanche comprenant la cupule
cotylofdlenne Durom ou « Durom Cup » (fa « Durom
Cup ») au Canada. Sivous avez regu une greffe de la
prothése Durom Cup, vous pourrlez participer a ce
recours,

Qul sont les membres du recours collectif?

Définltlon des membres du recours collectif : «Toute
personna qul a regu une greffe de prothése de la
hanche comprenant la cupuls cotyloidienne Durom
au Ganadan,

La prothése de la hanche comprenant la cupule
colylaidienne Durom ou «Durom Cup» est un dispositif
artificiel utilis& en chirurgie de [a hanche. |l s'agit en fait
d'une coque prothétique destinés & étre greffée dans la
hanche lors de chirurgles de remplacement total ou de
surfagages de la hanche.

Sur quoi porte le recours collectif ?

La poursuite vise a indemniser les membres du recours
collectif. Il est allégué que les défendeurs ont été
négligents dans la recherche, I'élaboration, [‘évaluation, la
fabrlcation, [a distribution et la vente de la prothdse Durom
Cup. Il est également allégué que la prothése Durom Cup
est défectueuse puisqu'elle ne guérit pas correctement ou
n‘adhére pas a l'os environnant et/ou entraine de la
douleur et de l'inconfort chez le palient, des conditions qui
ménent éventuellement & une chirurgle de remplacement.
En ce qui concerne les habitants de la Colombie-
Britannique, la poursuite allégue que les défendeurs se
sant livrés & des pratigues trompeuses allant a 'anconlre
de la Business Practices and Consumer Prolection Act et
demande réparation en veriu de celte loi,

poursulte avant celte.date limite, vous serez
automatiquement iriclus au recours et serez lié par la
décision de la Cour sur les questions communes, qu'elle
solt en votre faveur ou non.

abits
uvent-glles

De quella manidre les personne
'extérieur de la Colombie-Britanniqu

participer?

Sl vous habitez & I'extérieur de la Colombie-
Britannique, et que vous souhaltez vous joindre au
recours collectif, vous devez alors signer le Formulaire
de participation et le retourner & I'avocat du groupe avant
le 31 décembre 2013. St vous vous joignez & la pourstiite,
vous acceptez d'étre 1ié par la décision de la Cour de la
Colombie-Britannique sur les questions cominunes, qu'elle
solt en votre faveur au non, et vous acceptez en oulre de
ne pas donner suite & des réclamations connexes ailleurs.
Vous pouvez vaus procurer tne copie de ce formulaire
aupres de I'avocat du groupe au en consultant leur site
Web & l'adresse: www.kleinlyons.com/class/zimmerhip

Des recours collectifs ont également &té proposés &
I'encontre de la Durom Cup en Ontario, au Québsc, en
Alberta, au Nouveau-Brunswick et en Nouvelle-Ecosse,
mais aucun de ces recours n'a encare été autorisé
officisllemeant et Il n'y a aucune garantie gu'ils le seront.
Les habitants de ces provinces qui souhaitent garantir leur
participation au présent recours colleclif autorlsé peuvent
le faire en remplissant e Formulalre de particlpation,

Quelles sont les conséaquences financiéres?

Les membres du recours collectif auront droit aux
hénéfices accordés par un jugement favorable sur les
questions communes. Advenant un jugement défavorable
sur les questions communes, aucun membre du recours

ne sera tenu responsable des frais ou des colts juridiques,

La Cour n'a encore rlen conclu quant au bien-fondé de la
poursulte. Les défendeurs nient les allégations failes dans
la poursulte.

La représentante des demandeurs est Mme Susan
Wilkinson. Le cabinet d'avocats responsable du recours
collectif est Klein Lyons (I'«avocat du groupey). Les
défendeurs sont Zimmer GmbH, Zimmer Inc. et Zimmer of

Canada Limlted.

De quelle manidre les habitants de la Colombie-
Britannique peuvent-ils participer?

Si vous habitez la Colombie-Britannique, vous n'avez rien
de particulier & faire pour vous joindre au recours
collectif — vous y étes automatiquement in¢lus. Si vous ne
souhaitez pas prendre part au recours, vous devez en

A lladeaman ~l danmaitn marls
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Sl une entente est conclue sur les questions communes,
chaque membre Individuel du recours collectif dolt alors
prouver la validilé de sa propre réclamation et de ses
dommages persennels, Les membres du recours peuvent
étre tanus responsables des colits associés & la mise en
preuve de leurs réclamations, lls peuvent également
souhaiter retenir les services d'un avocat pour des
procédures jurldiques supplémentaires. L'avacat du
racours collectif peut étre provisoirement engage par les
membres du recours, ou blen ils psuvent embaucher un
autre avocat de leur cholx.

Dols-Je payer quelgue chose?

Le représentant des demandeurs a conclu une canvention
d'honoraires prévoyant que les honoraires de I'avocat du
groupe pour son travall sur les questions communes soit

1 Blevrs sl I mmsmarmaa saaminrda mar lne mnmbrae An




Who are the Class Members?

The Class is defined as; “All persons who were
imptanted with the Durom acetabular hip Implant
jn Canada”.

The Durom® acetabular hip implant or "Durom Cup” is
an artificial device used in hip surgery. ltisa
prosthetic shell meant to be implanted into a patient’s
hip socket, as a component of total hip replacement
surgery or hip resurfacing surgery.

What the Class Action Is About

The lawsuit seeks compensation for class members,

It Is alleged that the Defendants were negligent in
rasearching, devaloping, testing, manufacturing,
distrlbuting and selling the Durom Cup. The Durom.
Cup is allsged to be defective in that It falls to properly
heal or adhere fo the surrounding bone. The Durom
Cup ls alleged to cause patients pain and discomfort,
ultimately leading to implant replacement surgeries,
Eor British Columbia residents, the lawsuit also
alleges that the Defendants engaged in deceptive acls

¥ or practices contrary to the Business Practices and

Consurer Proteciion Act and seeks damages under
that Act,

The court has not yet made any finding as to ths
merits of this lawsuit. The Defendants deny the
allegations made in the lawsult.

The reprasentative plaintiff is Susan Willkinson. The
law firm representing the Class is Klein Lyons ("Class
Counsel’). The Defendants are Zimmer (GmbH,
Zimmer, Inc. and Zimmer of Canada Limited.

How do Britlsh Columbla Restdents Participate?

If you live In British Golumbia you do not need to do
anything to participate — you are automatically
included in the class action. 1If you do not want fo be
part of this lawsuit you must notify Class Counsef at
the address balow, by letter or email, no later than
December 31, 2013, providing your name and address
and indicating that you do not want to be part of this
lawsuit. If you are a class member resident in B.C. and
do not exclude yoursslf by that date you will ba
included in this lawsuit and will be bound by the
court's judgment on the common issues, whether

to be Included in this class action, you must sign an
Opt-in Form, and return it to Class Counsel no later
than December 31, 2013, If you opt [nto this
proceeding, you agree to be bound by the findings of
the British Columbla court on the common issues,
whather favourable or noi, and you agree not to
pursue related clalms anywhere else. You can obtain
a copy of the Form from Class Gounsel or by vislting
their website at wavw kleinlvons.com/class/zimmerhip.

There are proposed class actions relating to the
Durom Cup flled in Ontarlo, Qusbes, Alberta, New
Brunswick and Nova Scotia, but none of these have
been certified as a class action and there are no
guarantees that they will be certified. Residents of
these provingas who want to ensure that they are part
of this certifled class action can Join this lawsult by
completing an Opt-in Form.

What are the Financlal Consequences?

Glass members will be entitled to the benefit of a
successful judgment on the common issues. If the
action is not successful on the common lssues, NG
¢class member wlll be responsible for legal fees or
costs.

If the class is successful at ihe common issues trial
individuat class members must prove their own
personal claims for damages. Class members may be
responsible for the costs of proving their own
individual claims, and may wish to hire a lawyer to
assist with these further proceedings. Class Counsel

s avallable to be hired by class members on a
confingancy basis, or class members may hire ancther
lawyer of thelr own choosing.

Do | Need to Pay Anythina?

The representative plaintiff has entered into a fes
agreement providing that Class Counsel's legal fee for
work on the-common issues will be one-third of the
amounts class members recover plus applicable
taxes, disbursements and interest. If the class action
does not succeed, class members are not responsible
for any legal fees or disbursements. The fee
agreement must be approved by the court

For more information

emalil: info@kleinlyons.com

For more Information about the lawsuit or to obtain an Opt-In Form,  Vaucurer:Torants | A Periuervilp of Lo Corppratiuns

vislt www.klefnlyons.comizimmerhip or teie phone Suile-400-1385 West 8t Avenue

(604) 874-7171 or1 .B00-468-4466 {toll free) Vancouver BC|'V6H 3V9

Krein-LyonNs
Personal Injury @ Class Action Law

Ted: 604 874:7174:|- Pz 604 H74.7 1RR

swieklelnlyougeon

— S ————————
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SUPREME COURT
OF BRITISH COLUMBIA
VANCOUVER REGISTRY

¢ MAY 2912015 No. 5095493
CNTERED Vancouver Registry
@ , IN THE SUPREME COURT OF BRITISH COLUMBIA
BETWEEN: '
DENNIS JONES and SUSAN WILKINSON
Plaintiffs
AND:
ZIMMER GMBH, ZIMMER, INC,, and
ZIMMER OF CANADA LIMITED
Defendants
Brought under the Class Proceedings Act, R.S.B.C. 1996, c. 50
CONSENT ORDER
BEFORE’ A qUDOE OF THE COURT ) fredoy, the 2q¥3ay of
: ) May, 2015
f ON THE APPLICATION of the Representative Plaintiff without a hearing and by consent;

THIS COURT ORDERS that the opt-in deadline is extended to June 1, 2015

THE FOLLOWING PARTIES APPROVE THE FORM OF THIS ORDER AND CONSENT

TO EACH OF THE ORDERS NOTED ABOVE:

e e

David A. Klein
Counsel for the Plaintiffs

Peterd—Piiszka- PNOREW Bores
Counsel for the Defendants

By'the Court.
b fe Exnibi /\/ refperes Qj\(id
. afficavt of A‘ : /4 M// A gféf’“/f Registrar \5 VI
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No. S095493
Vancouver Registry

IN THE SUPREME COURT OF BRITISH COLUMBIA

BETWEEN:

Dennis Jones and Susan Wilkinson

AND:

Plaintiffs

Zimmer GMBH, Zimmer, Inc., and Zimmer of Canada Limited

Defendants

Brought under the Class Proceedings Act, R.S.B.C. 1996, ¢.50

CONSENT ORDER

KLEIN LAWYERS LLP
400 — 1385 West 8" Avenue
Vancouver, British Columbia

V6H 3V9

Attention: David A. Klein/ A. Anita Vergis

Agent: Dye and Durham

Yo e
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/.\.(\m(ru \.C..d.,\.. A.Q;v
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Court File No. CV-10-40836500 CP

ONTARIO
SUPERIOR COURT OF JUSTICE
THE HONOURABLE ) FRIDAY, THE
JUSTICE PERELL ) 13% DAY OF JULY,
) 2012

BETWEEN:

GLORIA McSHERRY
Plaintift

-and-

ER GMBH. ZIMMER, INC., and ZIMMER OF CANADA LIMITED

Defendants

Proceeding under the Class Proceedings Act, 1992

ORDER

THIS MOTION, made by the Plaintiff, for an Order granting the Plaintiff carriage of class action
litigation in Ontario concerning the Zimmer Durom Cup hip implant was heard on July 5, 2012 at

Toronto.

ON READING the Plaintiff"s Notice of Motion. the affidavit of Mark Lyons, sworn June 8, 2012, the
supplemental affidavit of Mark Lyons, swomn June 15, 2012, the affidavit of Sonya Diesberger, sworn
June 8, 2012, the supplemental affidavit of Sonya Diesberger, sworn June 13, 2012, the affidavit of Eric
Mets, sworn June 8, 2012, the affidavit of Steven Aldred, sworn June 8, 2012, the affidavit of Karen
GrifTiths, sworn June 8, 2012, the affidavit of Frank Cristo, sworn June 8, 2012, and the Notice of
Motion filed by the plaintiffs in Mers et al. v. Zimmer Holdings Inc. et al., Ontario Court File No. CV-
10-413110 CP (the *Mets Action™), and on hearing the submissions of counsel for the Plaintiff in this
Action, counsel for the plaintiffs in the Mets Action, and counsel for the Defendants in this Action and
the Mets Action, with counsel for the plaintifis in D 'Anna v. Depuy International, Lid., et al. Ontario

Court File No. 32593-10 (the D*Anna Action™) and in Ducharme et al. v. Zimmer Inc., et al, Ontario

e s 7&7/ TIA VER s
swom ma, this T P
day v

——




2

Court File No. 33708/12 (the “Ducharme Action™) served with the Plaintiff*s Notice of Motion, but not

in attendance on the motion,

L. THIS COURT ORDERS that carriage is granted to Klein Lyons, counsel for the PlaintilT.

!J

THIS COURT ORDERS that the Mets Action is stayed.

THIS COURT ORDERS that the D"Anna Action is staved.

(%]

4, THIS COURT ORDERS that the Ducharme Action is stayed.

THIS COURT DECLARES that no other class proceeding may be commenced in Ontario on

behalf of individuals implanted with the Durom Cup with respect to the subject matter of this Action or

L[]

Jones etal, v. Zinnmer GMBH et al, British Columbia Action No, $093492 without leave of the court,

AUG 31 2017
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Court File No.: CV-10-40836500 CP°
Gloria McSherry - and - Zimmer GMBH et al
PlaintifTs Defendants

ONTARIO
SUPRIOR COURT OF JUSTICE

PROCEEDINGS COMMENCED AT
TORONTO

ORDER

P

KLEIN LYONS
Barristers & Solicitors
100 King Streel West
Suite 5600

Taronto, ON M3X 1C9

David A, Klein
L.S.U.C. #20450N

Douglas Lennox
L.S.LLC, #40540A

Tel: (416) 506-1944
Fax: (416) 506-0601

Solicitors lor the Plaintill
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Court File No. CV-10-40836500 CP

ONTARIO
SUPERIOR COURT OF JUSTICE
THE HONOURABLE ) \WONTSPAY, THE Z‘\\\
JUSTICE PERELL ) DAY OF SEPTEMBER,
) 2014
BETWEEN:
GLORIA McSHERRY
Plaintiff
-and-

Defendants

Proceeding under the Class Proceedings Act, 1992

ORDER
THIS MOTION, made by the Plaintiff, on consent of the Defendants, was heard at Toronto.
ON READING the Plaintiff’s Motion Record, and on hearing from the parties,

7 THIS COURT ORDERS that this action is certified as a class proceeding against the Defendants.
2. THIS COURT ORDERS that the Class is defined as:

“All persons who were implanted with the Durom acetabular hip implant in Canada,
excluding residents of British Columbia and Quebec, and those persons who opt into the

class certified by the British Columbia Supreme Court in Jones et al. v. Zimmer GMBH
et al. (the “Class™), and
Ve i@ Exisibit /Q refvras to In the
adidavitof /4 /4/1/ /7_/4 %f%»e&/s
#0rn balorg me, this / 7 it
iy of /ﬂ 7/ R0/6
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All persons who by reason of his or her relationship to a member of the Class are entitled
to make claims under any of the Dependants Statutes in Canada as a result of the death or
personal injury of such member of the Class (the “Family Class”).

“Dependants Statutes means the Family Law Act (Ontario), Fatal Accidents Act
(Alberta), Tort-Feasors Act (Alberta), Fatal Accidents Act (Saskatchewan), Fatal
Accidents Act (Manitoba), Fatal Accidents Act (New Brunswick), Fatal Accidents Act
(P.E.L), Fatal Injuries Act (Nova Scotia), Fatal Accidents Act (Newfoundland), Fatal
Accidents Act (Nunavut), Fatal Accidents Act (Northwest Territories), and Fatal
Accidents Act (Yukon).”

3. THIS COURT ORDERS that Gloria McSherry is appointed as the representative plaintiff for the
Class and the Family Class, and her counsel, Klein Lyons, is appointed as counsel for the Class and the

Family Class (“Class Counsel”).

4. THIS COURT DECLARES that the nature of the claims asserted by the Class are in negligence,
and that the nature of the relief sought is personal injury damages.

5. THIS COURT ORDERS that the following are certified as common issues:
(@) Was the Durom acetabular hip implant defective and/or unfit for its intended use?

(b) Did any of the defendants breach a duty of care owed to class members and, if so, to
when and how?

(©) Does the defendants’ conduct warrant an award of punitive damages and, if so, to whom
ghall they be paid and in what amount?

6. THIS COURT ORDERS that Notice of Certification is approved in substantially the form
attached as Schedule A (the “Notice™).

7.  THIS COURT ORDERS that the Notice shall be published forthwith and in the following
manner:

(@) Class Counsel shall post the Notice on its website, and shall provide a copy of it to
anyone who requests it; and
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U.S. DUROM CUP SETTLEMENT PROGRAM AGREEMENT
Between
Zimmer, Inc,
And

Claimants’ Liaison Counsel

SETTLEMENT AGREEMENT

This binding Settlement Agreement (“Settlement Agreement”), entered into on February
11,2016 (the “Execution Date”), is between (i) Zimmer, Inc., and its subsidiaries, parents,
affiliates, divisions, nominees, and related entities in which they have an interest or which have
an interest in them (collectively, “Zimmer™), and (ii) the counsel listed on the signature pages
hereto under the heading “Claimants’ Liaison Counsel” (the “CLC”). This Settlement
Agreement establishes a private settlement program (the “Settlement Program”) to resolve
actions and claims of U.S. plaintiffs and claimants who were implanted with a Durom Acetabular
Component (collectively, “Claimants”) and then underwent a Qualified Revision Surgery under
the terms set forth below.

RECITALS

A. Claimants allege injuries, losses, and damages as a result of the implantation, use,
and removal of the Durom Acetabular Component (the “Durom Cup”). Zimmer disputes
Claimants’ alleged injuries, losses, and damages, and it denies that the Durom Cup is the cause
of any injury, loss, or damage.

B. The CLC, on behalf of and in the best interests of Claimants, and Zimmer wish to

avoid the costs, time, and uncertainties inherent in future litigation, and, therefore, enter into this

- This ia Exiibk <2 redoces o In the
Settlement Agreement establishing the Settlement Program. :
ei&deu,‘!of/}-/i/l//rfz }/é:-/efj/s
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C. This Settlement Agreement and the Settlement Program shall not be construed as
an admission of liability or culpability by Zimmer whatsoever or as an admission by Claimants
who participate in the Settlement Program of a lack of merit in their actions or claims.

D. Therefore, for good and valuable consideration and intending to be legally bound,

the CLC and Zimmer agree as follows.

TERMS AND CONDITIONS

L ELIGIBILITY AND REGISTRATION

A. Eligibility. To be eligible for the Settlement Program, a Claimant must meet the

following three requirements:

1. Claimant must be a citizen or legal resident of the United States;

2. Claimant must have been implanted with a Durom Cup in the United
States; and

3. Claimant must have had a “Qualified Revision Surgery,” which is

defined as the removal of his/her Durom Cup during a separate surgery less than nine

years {108 months) after the date of implant. Claimants who have had a Qualified

Revision Surgery are known as “Eligible Claimants.”

Eligible Claimants who have properly registered and completed the categorization
process will be eligible for either the Base Award Program or the Fixed Award Program, as set
forth in Section II.

For the avoidance of doubt, plaintiffs and claimants who have been implanted with a
Durom Cup that has not been removed (“Unrevised Claimants”) are not eligible for the
Settlement Program. Additionally, plaintiffs and claimants who have settled or adjudicated to

final judgment histher claims against Zimmer are not eligible for the Settlement Program.
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B. Registration Of Claimants.

1. Registration of Represented Claimants. By April 29, 2016, all counsel
representing Eligible Claimants who participate in the Settiement Program (“Participating
Counsel”) must register each and every U.S. plaintiff or claimant they represent who was
implanted with a Durom Cup, regardless of whether the plaintiff or claimant has filed a lawsuit
in federal court, state court, or has not filed a lawsuit, and regardless of whether the plaintiff or
claimant is eligible for the Settlement Program, by completing and serving upon Zimmer the
document titled “Durom Cup Inventory Registration Form,” attached hereto as Exhibit A, which
includes a certified declaration of compliance. Participating Counsel has a duty to supplement
Exhibit A, and neither Participating Counse! nor any Eligible Claimant of that counsel may
participate in the Settlement Program unless Exhibit A is certified as accurate as of May 31,
2016. By June 30, 2016, Zimmer will provide written notice to the CLC of each Participating
Counsel's total number of Claimants and total number of Eligible Claimants. If any
Participating Counsel fails to register all Eligible Claimants they represent, Zimmer reserves the
right, at its sole discretion, to refuse to accept or provide an zlternative categorization under
Section [I1.C, and/or pay any award under this Settlement Program to any or all of that
Participating Counsel’s registered Eligible Claimants.

2. Registration of Unrepresented Claimants. By April 29, 2016, Eligible
Claimants who are niot represented by counsel as of the Execution Date (“Unrepresented
Eligible Claimants™) and who participate in the Settlement Program must register by completing

and serving upon Zimmer the document titled “Unrepresented Durom Cup Claimant Registration

Form,” attached hereto as Exhibit B, which includes a certified declaration of compliance. By
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June 30, 2016, Zimmer will provide written notice to the CLC of the total number of
Unrepresented Eligible Claimants.

3. Settlement Program Website. To facilitate the registration process,
Zimmer will establish a website at the following URL: www.duromsettlement.com. The
website will provide details on the terms of the settlement, instructions on how to register a claim
and participate in the Settlement Program, and copies of the Exhibits.

IL COMPENSATION

Eligible Claimants will be eligible for gither the Base Award Program or the Fixed
Award Program as set forth below.

A. Base Award Program. Subject to the terms and conditions herein, Eligible
Claimants are eligible for the Base Award Program, unless the Eligible Claimant falls within the
Fixed Award Program outlined in Section I1.B.

1. Base Award. Eligible Claimants under the Base Award Program will
receive an award of §175,000 per claimant subject to the reductions, enhancements, and
limitations outlined below.

2. Reductions. The Base Award of each Eligible Claimant will be subject to
reductions in the following set amounts.

(a) In vivo length, or length of time the Durom Cup was implanted, of

five years or more will result in the following reductions.

Implant Length from Date of Implant Reduction

to Qualified Revision Surgery

5 years < X <6 years 320,000

6 years £ X <7 years $30,000

7 years < X < 8 years $50,000

8 years < X <@ years $75,000
-4 .
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(b)  Implantation of the Durom Cup after July 22, 2008, will result in
a $25,000 reduction.
{c) Claimant’s Age at Implant of 70 years or older will result in a

reduction as follows.

Age on Date of Implant Reduction

70 < X <75 years $10,000

75 < X <80 years $15,000
X > 80 years $30,000

(d)  Durom Cup implanied as part of a revision surgery, involving the
removal of a previously implanted acetabular component, will result in a 550,000
reduction,

{(e) Unrepresented Claimants as of the Execution Date will receive a
29% reduction regardless of subsequent representation. The 29% reduction will
be applied afier the application of all other reductions, enhancements, and
limitations.

(f) In no event shall an Eligible Claimant’s total award after
application of all other reductions and enhancements exceed the amount of
damages he/she is entitled to under federal law, including but not limited to
awards that may be affected by the United States Bankruptcy Code.

3 Enhancements. The Base Award of each Eligible Claimant will be

subject to enhancements in the following set amounts.

US.104808599.01

(a) “Bilateral Eligible Claimants,” defined as Eligible Claimants who
have had two Qualified Revision Surgeries on opposite hips, in the Base Award
Program will receive a $75,000 enhancement not subject to any additional

reductions or enhancements, unfess one of the Qualified Revision Surgeries is
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subject to the circumstances outlined in Section ILB. 1f one Qualified Revision

Surgery is subject to the circumstances outlined in Section 11.B, the Bilateral

Eligible Claimant will receive a $25,000 enhancement and not the $75,000

enhancement. I1f both Qualified Revision Surgeries are subject to the

circumstances outlined in Section I1.B, the Bilateral Eligible Claimant falls within
the Fixed Award Program and is not eligible for the Base Award Program.

(b)  Additional Revision Surgery involving the removal and
replacement of an acetabular component after the Qualified Revision Surgery and
occurring within one year of the Qualified Revision Surgery will entitle an
Eligible Claimant to receive a $50,000 enhancement per additional revision
surgery, up to a maximum of two additional revision surgery enhancements
{or $100,000).

{c) Dislocations requiring medical attention and occurring within one
year of the Qualified Revision Surgery will entitle an Eligible Claimant to receive
a $5,000 enhancement per qualifying dislocation, with a maximum of three
dislocation enhancements (or $15,000).

4. Extraordinary Injury or Loss. In addition to the Enhancements outlined
in Section 11.A.3 above, the CLC believes there is good cause for some Eligible
Claimants to seek compensation for extraordinary injury or economic loss. Extraordinary
injury may be considered if suffered by the Eligible Claimant no more than three days

after discharge from hospitalization for and related to the Qualified Revision Surgery.'

! Examples of extraordinary injury include pulmonary embolism and/or deep vein thrombosis, foot drop that
persisted for at least 90 days, infection that required surgical debridement or I'V antibiotics for a period of at least
eight weeks, and myocardial infarction or stroke,

US. 104808599.0)
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Permanent and severe disability submitted as an extraordinary injury must be supported
by a written medical opinion to be considered. If lost wapes are submitted as
extraordinary economic loss, the lost wages must be supported by proof of employment
in the year before the Qualified Revision Surgery and a loss of at least 20% of that year’s
income. The parties acknowledge that the Settlement Program already includes
compensation for ordinary expenses and lost income. Requests for compensation for
extraordinary injury or loss shall be made during the categorization process outlined in
Section Il below. Requests for compensation for extraordinary loss or injury require
additional certifications and documentation, as set out in the document titled

“Extraordinary Injury Or Loss Claim Form™ attached hereto as Exhibit D.

B. Fixed Award Program. Eligible Claimants with one or more of the four

circumstances listed below fall within the Fixed Award Program and are excluded from the Base
Award Program. Bilateral Eligible Claimants fall within the Fixed Award Program and are
excluded from the Base Award Program if both of the Qualified Revision Surgeries are subject
to one or more of the four circumstances.

1. Fixed Award. Eligible Claimants under the Fixed Award Program will
receive a total award of 525,000 per Qualified Revision Surgery and that amount is not
subject to any additional reductions or enhancements, except for the reduction for
Unrepresented Claimants set forth below. The maximum award for a Bilateral Eligible
Claimant under the Fixed Award Program is $50,000.

2. Fixed Award Program Qualifying Circumstances. The four
circumstances qualifying an Eligible Claimant for the Fixed Award Program and not the

Base Award Program are:

US.10480859%.01
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{a) The Qualified Revision Surgery occurred 180 days or less after the
date(s) of implant;

(b) The Eligible Claimant died for reasons unrelated to a Qualified
Revision Surgery before providing Zimmer with a fully executed Individual
Settlemnent and Release Agreement pursuant to Section VILA;

(¢}  The Eligible Claimant may be barred from filing a lawsuit against
Zimmer by the applicable statute of limitations; or

(d)  The Qualified Revision Surgery occurred as a resuit of infection,
trauma, or other causes unrelated to the Durom Cup.

3. Unrepresented Claimants as of the Execution Date will receive a 29%
reduction regardless of subsequent representation.

III. CATEGORIZATION

A, Categorization Of Eligible Claimants. After the registration process, each

Eligible Claimant must categorize their claim as eligible for either the Base Award Program or
the Fixed Award Program, and by May 31, 2016, must complete and serve upon Zimmer the
document titled “Categorization and Award Amount Form” attached hereto as Exhibit C. As
fully set forth in Exhibit C, each Eligible Claimant must provide to Zimmer complete medical
records from the surgeon(s) and the hospital(s) for the implant surgery, the revision surgery, and
any subsequent hip procedures. Each Eligible Claimant must specifically identify the records
that support the categorization and award amount, including any grounds for enhancement. If an
Eligible Claimant alleges entitlement to compensation for extraordinary injury or economic loss
under Section II.A .4, he/she must identify the basis for that allegation, provide all documentation
and other evidence supporting the allegation, and state specifically the proposed amount of
compensation sought, as fully set forth in Exhibit D.

-8-
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B. Tolling Upon Categorization. Upon request, Zimmer will tol] the applicable
statute of limitations from the date it receives the Categorization and Award Amount Form to
September 15, 2016, subject to any defenses that may have accrued prior to tolling. Nothing in
this paragraph shall be construed as reviving a claim that was barred by the applicable statute of
limitations prior to service of the Categorization and Award Amount Form and proof of
dismissal.

C. Zimmer’s Acceptance Of Categorization. By August 1, 2016, Zimmer will
notify each Eligible Claimant if it contests his/her categorization or proposed award amount. If
Zimmer contests, it will propose an alternative categorization and award amount for each
contested Eligible Claimant and an explanation for the categorization and award amount.

D. Claimant’s Acceptance Of Contesied Categorization. By September 15, 2016,
each contested Eligible Claimant must notify Zimmer if he/she accepts Zimmer’s findings and
proposed categorization and award amount. A Claimant’s sole method of notifying Zimmer that

he or she accepts Zimmer’s award amount is to return a completed “Individual Settlement and

Release Agreement” (“Release™), as set forth in Exhibit E, including all exhibits and attachments
thereto. Zimmer will provide written notice of each settlement to the CLC within 30 days of
receiving the Release, It is a material term of this Settlement Agreement that the sole method of
accepling Zimmer’s award amount is to provide a completed Release, including each and every
exhibit or attachment, without alteration of the terms of the Release and including all required
signatures and notarizations. If an Eligible Claimant does not accept Zimmer’s offered award
amount, the Eligible Claimant may request mediation subject to the terms outlined in Section IV

below.

05.104808599.01



IV. MEDIATION

A. Mediators. If, after completion of the categorization process in Section I11, an
Eligible Claimant and Zimmer cannot reach an agreement on categorization and award amount,
the Eligible Claimant and Zimmer must participate in a mandatory mediation with the assistance
of the mediators listed below. All parties may participate in mediation by counsel.

1. Gary H. Larsen, Dickinson & Gibbons, P.A., Sarasota, Florida;
2. Faustin A. Pipal, Jr., Resolute Systems, LLC, Chicago, Illinois; or
3. Alexander S. Polsky, JAMS, Orange, California.

Zimmer will set the date and location of the mediation for scheduling purposes. The
Eligible Claimant and Zimmer will split the cost of the mediator and each party is responsible for
its own travel expenses.

B. Conditions. On or after September 15, 2016, each Eligible Claimant who has
properly registered under Section I and completed the categorization process under Section 111
can only seek mandatory mediation by completing and serving the document titled “Mediation
Request Form™ attached hereto as Exhibit F. As fully set forth in Exhibit F, an Eligible Claimant
seeking mediation must provide additional records (“Mediation Records”) before a mediation
will be scheduled, including (1) all x-rays taken during and between the date of implant and the
Qualified Revision Surgery, (2) the first x-rays taken after the Qualified Revision Surgery, (3}
physical therapy records from therapy following the date of implant and the Qualified Revision
Surgery, (4) all medical records, including any radiology records, from treating physicians and
hospitals relevant to the analysis of any collateral injuries claimed, (5} all psychiatry and
psychotherapy records relevant to the analysis of any mental or emotional injury claimed, and (6)

the Durom Cup or high resolution photographs of the explanted Durom Cup if available. All

-10-
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mediations under this Section must be scheduled by February 28, 2017, and completed by
September 15, 2017, subject to the receipt of the Mediation Records.
C. Limitations, The only issues subject to mediation are as follows:

1. Whether or not a Claimant is eligible for the Settlement Program;

2. Whether or not an Eligible Claimant is eligible for the Base Award
Program or the Fixed Award Program;

3. Whether or not an Eligible Claimant under the Base Award Program is
subject to a reduction set forth in Section I11.A.2;

4. Whether or not an Eligible Claimant under the Base Award Program is
entitled to an enhancement set forth in Section T1.A.3;

5. Whether or not an Eligible Claimant under the Base Award Program is
entitled to compensation for extraordinary injury or economic loss under Section I1.A.4,
and the amount of compensation for extraordinary injury or economic loss; and

6. Whether or not an Eligible Claimant’s total award afier application of all
other reductions and enhancements exceeds the amount of damages he/she is entitled to
under the law.

The amount of the Fixed Award, the Base Award, and the reductions and enhancements
are not subject to mediation.

V. PAYMENT OBLIGATIONS

A, Principal Payment Conditions And Obligations. The CLC and Zimmer agree

that the purpose of this Settlement Agreement and the Settlement Program is to end nearly the
entirety of the litigation involving the Durom Cup. Accordingly, Zimmer’s obligation to make
any payment under the Settlement Program is conditioned on 90% of registered Eligible
Claimants completing the categorization process and accepting Zimmer’s offer without

211
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mediation, If less than 90% of registered Eligible Claimants complete categorization and accept
Zimmer’s offer without mediation, Zimmer has the option, in its sole discretion, fo terminate or
enjforce this Settlement Agreement, the Settlement Program, al! individual settlement offers
made or accepted pursuant to this Settlement Agreement, and all Individual Settlement and
Release Agreements. Additionally, if less than 90% of a Participating Counsel’s Eligible
Claimants complete the categorization process and accept Zimmer’s offer without mediation,
Zimmer has the option, in its sole discretion, fo terminate or enforce this Settlement Agreement,
the Settlement Program, all individual settlement offers made or accepted pursuant to this
Settlement Agreement, and all Individual Settlement and Release Agreements, as to any or all of
that Participating Counsel's Eligible Claimants.

Within 30 days of receiving written notice from the CLC that it believes 90% of
registered Eligible Claimants have completed categorization and accepted Zimmer’s offer
without mediation, Zimmer must either: (1) notify the CLC in writing that Zimmer believes the
90% threshold has not been met; or (2} issue written notice that it will make payments within 45
days to all Eligible Claimants who accepted a settlement offer from Zimmer without mediation
by submitting an Individual Settlement and Release Agreement.

B. Payment Conditions And Obligations After Mediation. Zimmer's obligation

to make any payment under Section [V is conditicned on 67% of Eligible Claimants offered a
settlement at mediation accepting Zimmer’s offer by September 29, 2017. Within 30 days of
receiving written notice from the CLC that it believes 67% of Eligible Claimants who were
offered a settlement after mediation have accepted, Zimmer must either: (1) notify the CLC in
writing that Zimmer believes the 67% threshold has not been met; or (2) issue written notice that

it will make payments within 45 days to all Claimants who accepted a settlement offer from

-12 -
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Zimmer after mediation. Zimmer will pay any remaining settlements reached after the 67%
threshold has been met individually and according to the terms outlined in the Individual
Settlement and Release Agreement, as set forth below in Section VI.A.

C. Settlement Program Common Benefit Fund. By participating in the Settlement
Program, Eligible Claimants and Participating Counsel agree to (1) comply with Case
Management Order 3: Order Establishing Common Benefit Fund (“CMO 3”) entered in MDL
No. 2158 pending in the United States District Court for the District of New Jersey (the “MDL”),
and any Orders entered in furtherance of CMO 3 irrespective of whether the Eligible Claimant
has a case pending in the MDL, state court, or is unfiled, (2) consent to the jurisdiction of the
MDL Court for that purpose, and (3) permit an assessment up to four percent (4%) of each gross
payment to an Eligible Claimant to be withheld by Zimmer and paid into the Common Benefit
Fund. 1f the Eligible Claimant is represented as of the Execution Date, the assessment shall
equal four percent (4%), with two percent (2%) deemed to be fees subtracted from the atiomeys’
fees portion of the individual fee contracts between Claimants and their attorneys and the
remaining two percent (2%) deemed to be costs subtracted from the client portion of the
individual fee contracts, If the Eligible Claimant is unrepresented as of the Execution Date, the
assessment shall equal two percent (2%).

The CLC, Eligible Claimants, and Participating Counsel reserve the right to petition the
MDL Court to change this percentage based on the factors set forth in Model Rule of
Professional Conduct 1.5 for determining the reasonableness of a fee, and the CL.C and other
Participating Counsel may petition the MDL Court for payment from the assessment as

compensation for the procurement and administration of the Settlement Program.

-13-
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VL. PAYMENT OF LIENS. RELEASES, AND CONFIDENTIALITY

A. Payment of Liens. As outlined in greater detail in the Release, each Eli gible

Claimant who accepts a settlement pursuant to this Settlement Agreement agrees to pay or have
paid any liens held by or amounts owed to third parties, whether persons or entities, including
any state or federal government entities, arising out of, or related to the Durom Cup, the implant
surgery, or the Qualified Revision Surgery,

B. Releases. No later than September 15, 2016, each Eligible Claimant who accepts
Zimmer’s offer without mediation under Section I1I must provide Zimmer with a fully executed
Release as described in Section IILE. and attached hereto as Exhibit E. Each Eligible Claimant
who accepts Zimmer’s offer after mediation under Section IV must provide Zimmer with a fully
executed Release attached hereto as Exhibit E no later than September 15, 2017. The Release
will release, discharge, and finally settle and compromise any and all claims of an Eligible
Claimant that relate in any way to the Durom Cup, the implant surgery, or a Qualified Revision
Surgery, including but not limited to any claim for personal injuries, death, damage to
Claimant’s property, emotional distress, or loss of services or consortium against Zimmer and
any healthcare providers.

C. Confidentiality, Claimants, Participating Counsel, the CLC, and Zimmer
acknowledge that the terms of each individual Release, including the history, background, and
related negotiations, such as categorizations and award amounts, shall remain strictly
confidential and are not to be discussed between Participating Counsel or disclosed to any
person, firm, association, corporation or entity at any time, including but not limited to CLC,
legal trade journals, reporting services, the press or media, and/or on any posting on the Internet,
Discussions between Participating Counsel, CLC, and/or disclosure of the amount or terms and
conditions of any individual Release may only occur upon receipt of written consent from

-14-
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counsel for Zimmer, or upon receipt of a Court Order, or as set forth in the Release. If
Claimants, Participating Counsel, or the CLC receive a request and/or order to disclose any
matter covered by an individual Release, Claimants, Participating Counsel, and the CLC agree to
give immediate notice to Zimmer and to not disclose the requested information without consent
from Zimmer.

VII. WARRANTIES, REPRESENTATIONS, AND STIPULATIONS

A. No Admission Of Liability Or Fault. Nothing in this Settlement Agreement or
the Settlement Program constitutes any admission of liability or fault of any kind on the part of
Zimmer, or anyone ¢lse.

B. Inadmissibility Of Settlement Agreement. Neither this Settlement Agreement
nor any of its attachments shall be admissible in evidence in any proceeding, except in an action
to enforce the terms of this Seitlement Agreement or an individual Release.

C. Drafting And Nepotiation. This Settlement Agreement is the product of arm’s

length negotiations between the CLC and Zimmer. No party shall be deemed to be the drafter of
this Settlement Agreement or any provisions hereef. No presumption shall be deemed to exist in
favor of or against any party as a result of the preparation or negotiation of this Settlement
Agreement,

D. Changes In Law And Severability. This Settlement Agreement shall be binding

regardless of any change in the law that might occur after the date that this Settlement
Agreement is signed. In case any provision, or any part of any provision, contained in this
Settlement Agreement shall for any reason be held to be invalid, illegal, or unenforceable in any
respect, such invalidity, illegality or unenforceability shall not affect any other provision (or
remaining part of the affected provision) of this Settlement Agreement, but this Settlement
Agreement shall be construed as if such invalid, illegal or unenforceable provision (or any part

-15-
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thereof) had never been contained hergin, but only to the extent it is invalid, illegal or
unenforceable,

E. Applicable Law. This Settlement Agreénwnt shall be interpreted in accordance
with the interal Jaws of the State of Indiana,

F. Entive Agreement And Reliauce, This Setflément Agreement, including all
Exhibits attached hereto, constitutes the entire agreement between the CLC end Zimmer, and
replaces and supersedes any prior agreéments, written or otherwise., To the.extent that there are
any conflicty or discrepancies with eny prior agreements, this. Settlement Agreement, including
all Exhibits attached hereto, shall govern. The CLC and Zimmer agree that they have neither
received nor relied on any other agreements or promises, other then as contained in this

Settlement Agreement.

S’ LIAISON COUNSEL
Christopher A. Seeger
LaNIER LAW Firng, PC SEEGER WEISSLLP
6810 FM 1960 West 77 Water Street
Houston, Texas 77069 New York, Mew York 10005
Phone: (713) 659-5200 Phone: (212) 584-0700
Fax: (713) 659:2204 Fax: (212) 584-0799
winl@lanierlawfirm.com esecger@seegerwelss.com

ATTORNEYS FOR ZIMMER, INC.

};-Sfephen Bennett .
FAEGRE BAKER DANIELS LL
110 W. Berry Street, Suite 2400
Fort Wayne, Indiana 46802
Phone: (260) 424-8000

Fax: (260) 460-1700
stephen.bennett@faegrebd.com
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Crawford

Crawford Class Action Services ("CCAS") is an operating Division of Crawford and Company
(Canada) Inc., ("Crawford”) a wholly owned subsidiary of Crawford and Company, the largest
claims adjudication and risk management firm in the world. Crawford’s Canadian Head Office is
located at 539 Riverbend Drive, Kitchener, Ontario with 79 claims offices situated across
Canada. CCAS offices are located at 180 King Street South, Waterloo, Ontario, 955 Green
Valley Crescent, Ottawa, Ontario and 265 North Front Street, Suite 402, Sarnia, Ontario.

Crawford is publicly traded on the New York Stock Exchange. Crawford's extensive mass
claims experience, substantial resources, and financial stability ensure Crawford can effectively
and efficiently support, sustain and grow our Class Action business.

Our business registration number in Canada is 86822 3538.
CCAS Experience: CCAS has administered or is administering the following seventy (70) class

action settlements involving over 500,000 individual claims, including some of the most complex
personal injury and corporate financial record evaluations (securities class action settlements) in

ge)

Canada.

1) | Mangan v Inco Ontario Class
2) | Hepatitis C (1986-380) National Class
3) | Hepatitis C EAP 2 National Class
4) | Hepatitis C (Pre 1986, Post 1990) National Class
5) | Walkerton Compensation Plan Ontario Class
6) | Cotter v. Levy, Plastimet Fire Ontario Class
7) | Pondimin Diet Drugs National Class
8) | Sorbates Price Fixing | National Class
9) | Sorbates Price Fixing Il Quebec Class
10)| Centerpulse Hip Replacements Quebec Class
11)| Dow Corning-Cntario Breast Implants Ontario Class
12)| Shell Polybutylene Pipes National Class
13)| Fujitsu Defective Hard Drives National Class
14)| Baycol Cholesterol Drug National Class
15)| Ponderal Diet Drugs National Class
16)| Ponderal Diet Drugs Quebec Class
17)| Bausch and Lomb Eye Lenses Quebec Class
18)| Maytag Neptune Washing Machines National Class
19)| Stadol Analgesic Nose Spray National Class
20)| Capers Hepatitis A BC Class
21)| Trillium Ecoli Ontario Class
22)| Behr Wood Sealant National Class
23)| Cardozo Sexually Transmitted Disease BC Class
24)| Alberta Government (Sccial Services) Alberta Class
25)| Canadian Superior Energy — Securities National Class
26)| Whistler Cable (Criminal Interest Rate) BC Class
27)| Indian Residential Schools Notice Administration National Class
28)| Money Mart Opt Out Administration Ontario Class

| 29)| Indian Residential Schools IAP Administration National Class
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30){ Indian Residential Schools CEP Appeal Admin. National Class
31)} Indian Residential Schools CEP Reconsideration National Class
32)| Indian Residential Schools CEP Court Appeals National Class
33)| Indian Residential Schools — Schools Appeals Mational Class
34} Royal Group Technologies - Securities National Class
35)] CIBC Mutual Fund — Securities National Class

38)| Conquest Vacations Ontario Class

37)| Hepatitis C — Pre 86 — Post 90 Alberta Albera Ciass

38)} Tiffany Gate Foods Ontario Class

39)] Telus/iBCE Settlement — Securities National Class
40)] KPMG Qverlime Settlement National Class
41})| Serzone National Class
42} Quebec CHSLD Quebec Class
43)| GM Defective Intake Manifold Gasket National Class
44)| Sauer v Ridiey (BSE — Mad Cow) National Class
45)| Honda — Defective Qdometers National Class
46)] Prepulsid National Class

47)| indian Residential Schogls = Couit Appeals National Class
48)| Hep C Prison Blood National Class
49)| Newfoundiand Breast Cancer NL and Labrador Class

50)| Siratford Floods Ontario Class
51)| Zyprexa Defective Drug National Class
52)| BC School Districts BC Class

53)] Henda Tire Appeals National Class
54)} Protective Products of America National Class
55)| Schedule 1 Facilities Ontario Class
56)} Kyocera Mita Seitlement Ontario Class
57) Money Concepts Settlement National Class
58)] Sheila Morrison Schools Ontario Class
58)| Indian Residential Schools Personal Credit Administration National Class
80)| Denny's Restaurants Class Action BC Class

61)| Bishops College Quebec Class
62)] Huronia Regional Centres Ontario Class
63)) Southwestern Regional Centres Ontario Class
64)] Rideau Regional Centres Ontario Class
65)] Stadol Analgesic Nose Spray MNational Class

66)| Capers Hepatitis A BC Class

67)| e books Settlement National Class
68)| GM Retirees Natice program National Class
69)| W. Ross MacDonald Pregram

70)} Insurance Claim Services — Department of Foreign Affairs

and international Trade, Canada
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Crawford Class Action Services has handled the following Notice Programs:

YV Y

Yo

Y Y

VY

v ¥V W Y VVY

VvV VYW

1. Cotter v. Levy, (Ontario) Class Action Reference

Published Notice in English print media

Direct Mail - 9,500 nolice pamphlets created and delivered to every residence and
business within court approved geographical area,

2. Walkerton (Ontario) Government Alternate Compensation Plan

Published Notice in English print media

Direct Mail - 20,000 notice pamphlets created and delivered to every residence and
business within court approved geographical area.

Placement on Administraior’s Website

3. Walkerton (Ontario} Class Action Compensation Plan

Published Notice in English print media

Direct Mail - 20,000 notice pamphlets created and delivered to every residence and
business within court approved geographical area.

Placement on Settlement Administration Website

Executed the Objecior Administration

Executed the Opt Qut Administration

4, Centerpulse Hip Replacement {(Quebec) Class Action Settlement

Published Notice in English and French print media
Placement on Settlement Administration Website
Executed the Objector Administration

Executed the Opt Oul Administration

5. Ponderal (National class) Diet Drug Class Action Settlement

Published Notice in English print media
Placement on Settlement Administration Website
Executed the Opt Qut Administration

6. Ponderal (Qucbec) Diet Drug Class Action Settlement

Published Notice in English and French print media
Placement on Settlement Administration Website

Executed the Opt Out Administration

7. Bausch and Lomb {(Quebee) Class Action Settlement

Published Notice in English and French print media
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Placement on Settlement Administration Website

Executed the Objector Administration
Executed the Opt Qut Administration

8. Maytag Neptune Front Loading Washing Machines (National Class) Class Action
Settlement

Published Notice in English and French print media

Placement on Settlement Administration Website

Direct mail 100,000 English and French Notices to known class members,
Executed the Objector Administration

Executed the Opt Qut Administration

9. Capers Hep A (British Columbia) Class Action Settlement.

Published Notice in English prinl media
Placement on Settlement Administration Website

Executed the Obieclor Administration
Executed the Opt Out Administration

10. Caputo (Tobacco) Class Action

Designed comprehensive Notice Program to reach 5.8 Million Class Members across
Canada using print, radio and television media.

11. Ward v. Attorney General of Canada

Designed a comprehensive Nolice Program using print media, miljtary association,
Canadian, Royal Legion websites and local outreach programs with informational notice
kit to reach over 400,000 Canadian, U.K., and U.S. soldiers and civilians who had been
present at Canadian Forces Base Gagetown from 1956 to 2005. Notice approved by
Supreme Court of Newfoundland and Labrador. Awaiting implementation.

12. Indian Residential Schools — Phase I and Phase II Notice Programs

Executed Phase | and 11 IRS Notice Programs across Canada and Territories.

The most comprehensive notice programs in Canadian Class Action Litigation History.
108,298 mailings were sent directly to individuals.

06,701 were sent in English/French and 11,597 were in English/French/Inuktitut.

16,000 individual notice packages were shipped in bulk to lawyers to mail to clients.

Of these, 14,500 were in English/French and 1,500 were in English/French/Inuktitut,
Law firms were sent 568 cover letters with Notices requesting them to alert additional
clients. Of these, 545 were in English/French and 23 were in English/French/Inuktitut.
Relevant organizations were sent 1,440 notice packages requesting assistance reaching
out to those in the communily they have contact with. Of these, 1,218 were in
English/French and 222 were in English/French/Inuktitut.
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Bulk shipments were sent, by request, (0 community outreach programs for on-the-
ground distribution. A 1otal of 30,075 notice packages were requested by community
outreach implementers. OF these, 28,075 were in Enplish/French, and 1,800 were in
English/French/Inuktitut,

Executed the Objeclor Administration

Executed the Opt Out Administration

13. Amex Bank {Quebec) Class Action — Notice of Authorization
Published Notice in English print media
14. Boliden Securities — National Class Certification and Settlement

Published Notice in English and French print media
Executed the Objector Administration

Executed the Opt Out Administration

15, Frey v. BCE Inc., 2006 SKQB 328, [2006] 12 W.W.R. 545, 282 Sask. R. 1, 32
C.P.C. (6th) 223

Designed comprehensive Notice Program to reach 16 Million Class Members across
Canada using direct mail, print and internet media,

16. In re Bernard Vincent Campbell, Sharle Edward Widenmaier, Lenard Roy Link
and William A. Heidf v. Atforney General of Canada and the Minister of National
Defence.

Designed comprehensive Notice Program to reach 2,000 class members across
Canada including estates, for injury as a result offor exposure to chemical or
biological warfare compounds between 1940 and 1976.

17. In re Bill Sauer v. the Aftorney General of Canada on behalf of Her Majesty the
Queen in Right of Canada as represented by The Minister of Agriculture, John Doe,
Jane Doe, and Ridley Inc.

Designed and executed comprehensive Notice Program to reach 100,000 commetrcial
farmers of cattle across Canada re BSE or Mad Cow Disease Class Action against the
government of Canada.

Notice placement in English and French print media

Executed the Objeclor Administratiop
Executed the Opt Qut Administration

18. Donald Berneche Partie Requerante ¢, Procureur General du Canada (PGC)-el-
Ministére de L’Agriculture et de L’Agroatimentaire du Canada (MAAC) -et- Ridley
Inc. (Feed-Rite Ltd,) Purtie Intintée
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Designed and executed comprehensive Notice Program to reach 10,000 Quebec
commeicial farmers of cattle re BSE or Mad Cow Disease Class Action against the
government of Canada.

Notice placement in English and French print media

Executed the Obiector Administration

Executed the Opt Out Administration

19, Alison Coreless and KPMG LLP Overtime Redress Plan

Designed and executed comprehensive Notice Program to reach 15,000 current and
former employees of KPMG across Canada and Internationally.

Notice placement in English and French print media

Notice placement - English and French websiles

Execuled the Opt Qut Administration

20. Alison Coreless v. KPMG LLP (Class Action Settlement)

Designed and executed comprehensive Notice Program to reach 15,000 current and
former employees of KPMG across Canada and Internationally.

Notice placement in English and French print media

Executed the Objector Administration

Executed the Gpt Out Administration

21. Stewart ef al. v. General Motors of Canada Limited et al,

Designed and executed comprehensive Notice Program to reach 100,000 class members
across Canada, including Quebec, in a ciass action against GM Canada alleging nylon
intake manifold gaskets installed in certain GM vehicles were defective

Notice placement in English and French print media

Executed the Objector Administration

Executed the Opt Oul Administratipn

22. Prepulsid

Designed and executed comprehensive Notice Program to reach class members across
Canada, including Quebec, in a class action against Johnson and Johnson alleging drug
was defective

Notice placement in English and French print media

Executed the Objector Administration

Executed the Opt Out Administration

23. It re Bill Squer v, the Attorney General of Canada on behalf of
Her Majesty the Queen in Right of Canada as represented by The Minister of
Agriculture, John Doe, Jane Doe, and Ridley Inc.
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Published Notice in English and French print media
Executed the Qpt Out Administration (Quebec only)

24. Dolmage v. Province of Ontario (Huronia Regional Centre Class Action)

4,951 mailings were sent directly (o individuals
384 notice packages mailed to community agencies

Executed the Opt Out Administration

25. GM Canada Retirees Health Care Benefit

27,937 mailings were sent directly to individuals
Published Notice in French print media
Executed the Opt Qut Administralion

26. Indian Residential Schools — IAP Deadline and TRC Notice

89,834 mailings were sent directly to individuals

27. Clarke v. Province of Ontario (Rideau Regional Centre Class Action)
5,649 mailings were sent directly to individuals

327 notice packages mailed to community agencies
Executed the Opt Out Administration

28. Bechard v. Province of Ontario (Southwestern Regiona) Centre Class Action)

2,303 mailings were sent directly to individuals
327 notice packages mailed to community agencies
Executed the Opt Qut Administration

29. Money Concepts Settlement

1,085 mailings were sent directly to individuals
Published Notice in English print media
Executed the Opt Out Administration

Ongoing Claims Administration

30. Seed v. Province of Ontario (W. Ross MacDonald Class Action)

Over 5,000 mailings were sent directly to individuals — this is an ongoing process as
additional putative class members are identified by the defendant

28 notice packages emailed to community agencies

Ongoing Opt Out Administration
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