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Federal Court Cour fédérale

Date: 2017053¢

Nackst: T-1685-16

Citation: 2017 F{C 533
Otrawa, u;mrm, May 30, 2017 |
PRESENT: The Hoxourable Matlailq Justice MeDonald
BETWEEN:
JANET MFERLO AND LINDA CILLIS
' DAVIDSON
Plaiutiffs
and -
HER MAJESTY THE QUEEN
Defendant
ORDER AND REASONS

[i] = This matier was cortified as a clasﬁ action for settlement purposes by Order of this Cuurt
_on Jatwary 13, 2017. This class action zelates fo gender and sexnal orientation based harassment’
and discrimination of women who worked in the Royal Canodian Mownted Polics [RCMEP],

"7 [2]  Thisis a Motion by the Representative Plaintiffs seeking approval of the terms of the

proposed setflement of this class action. The Defendant [Canada] consents te the terms of the
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asitlement. The proposed settlement has a number of features and benefiis that extend beyond &
strictly monctary compensation scheme amd as a result, the Seitlement Agreemert goes well
beyond what the Plaintiffs may have been awarded after a trial. |

[3]  Fox thé reasons that follow, I approve the settlement, T approve the payment of an
honcrarium of $15,000 to each of the Representative Plaintiffs, Ms, Merlo and Ms. Davidson,

and { approve counsel fees,

I Backeround

[4]  OnOctober 6, 2016, the Roprosontative Plaintit and the Defendant reachod an
agreement to settle the claims for gmdﬂ- and sexunl onen‘tntmm bused harassment and
 diserimination of women who worked in the RCMP since Scptcrnbﬁr 16, 1074 [sculcmmt
Agreement], The settlement is national in seope, therefore the Representative lenhffs
consolidated the sotion filed in Britich Cotunbia in 2012 by Ma. Merlo [Merlo Action], apd a0

action filed in Ontario fn 2015 by Ms, Davidson [Davidson Action).

[53] Intheir daims the Representative Plni{::tiff‘s make allegations of gender-based bﬂl}mg,
discrimination, and harasament, which they both expetienced while they were smployed with the
RCMP, The Plaitiffs claim that this harassment and disceimination has ienpacted thelr crreers
within the RCMP and has caused them o suffer physioal and psychologicat damage, pergonal

. ﬂxiscxtsc, and loss of income.
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[6]  On certification as a class aciion..the primiary class wag defined to include afl female
current ﬂ.mi former living Repular Members, Civilian Membeis and Public Serviee Enployees |
who wurked within the RCMP singe Septeciber 16, 1974, This date iy significant ag it is the first
date on which Women were sligible to join the RCMP. Including historical claims is significant

a8 those clabms would have been atherwise time barred dua to the expiry of limitation period.

[71  Secondary class members were defined to inelude those with a detivative claim in
accordamos with applicable family Taw legistation acising from a family eelationehip with 2

1primnry class member.

. [8] T support of this Motion for approval the parties rely upon the following Affidavits:
. Affidavit of Whitney Sansos swom May 11, 2617 [Santos Affidevit] - o
s  Affidavit of Mandy Ng 'afﬁnnedlMa}r 11,2017
. Affidavit of Janet Merlo aworn May 10, 2017

. Afﬁdavi_t of Linda Gillis Davidson affiomed May i1, 2017
I Key tooms of the Serflement Asreement
- [91  Theo Sctilement Agrosment containg nun~moﬁatarja and monetary terms.
[10] The non-monetary terma. are significant ag they represent reliof that would not otherwise

be available to the class following a trial as they would be beyond the jorisdiction of the cout,

L.e. inatinstione] change initiatives within the RCMEP, a public apology, and the creating of a
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acholarship. The following from the Scttlement A greement provldﬂa an ovmﬂm ofthe

Sctﬂcmc:nt tetns!

B. | The Plaimtfh and the Dofordant (“the Patties”) recognize
and acknowledge that gender and sexual orientation based
harassment, gender and sexual orientation based discrimination,
and sexval assault, including physical assault in the course of
condnct constitutiong barasament have no place in the RCMP and
wish t0 emfer into s Seﬂ]mumt Agreement to:

(a} restors confideace in the RCMP as an
organization that values equity and equelity;

(b) implement measures to eliminate workplace
herassment and discrimination in the RCMP; and

{¢) resolve the Claims of Primare Class Members
who experienced andfor continve 10 ¢xpetiance
gender and/or sexval orientation based
hatasament and diseriminadon {gs defined below)
while working in the RCMP durmg the Class
Pedod)

C. The Parties agres to: a) implement change initiatives and
best practices nimed st eliminating Harassment in the RCMP and
increasing equality and b) comapensete Class Members who

" suffered infury as & conséqueiice of that Hatassment.

mj- Thammﬁlmytn'mw of the setflement are cutlined in thasautos ATfidavit 28 fh]lows

11. Az desenibed in defeil below, the Setflenent provides six

levels of competsation ranging from $10,000 to $220,000. For

womnen whose claims o assessed af levels 5 and 6, compensarion

in an aggregzate total of up to 10% of the claimant’s awand will be
“awarded to their sponses md ¢hildren.

Compensailon Levels

12.  The Settlesnent provides six levels of compensation. Eech
level sets out & hon-swhamiative list of colpable conduct and effect
. =w—- O the vietim, The multiple levels rocognize that there sre many
diffarent forims of pender and sexval oviestation based harassment
and digerimination, and each will have a unigue impast on the
ok,
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13, - The smowst of compensation paid for each level reflects

the recoverics class members might recover at trial with some
compromise to take info aceotnt potential fitigation risks

(défences, statutory bars, imitation periods, contributing causes,
etc.) and the fact that the adjudication process wnder the Settlement
1 confidential and non-adversarial. There is aleo, of couse, the
benefit af receiving compensation now rather than having to wait
for the uncettain outeome of 4 tidal and potential appeals,

14.  The Compensation Levels and criteria are in Schedule. B
Appendlx 6 of the Settlement Agreement

(-]

The Claime Process

15.  The Setflement creates a condidential, non-adversatial

procedure for assessing olaims that is based on docament review

and claimant interviews. The process is dosigned to be asafs
_ envitonment for class members to tell theix stories.

[...]

- Confidentiality
24,  The Séttlement incorporates mumerons safeguands o
profect the mivacy of claimanfs and to maintain confdentinlity in
the tlaims process. Confidentiality was o signifioant conestn for
‘clags members, many of whom had expericneed recaliation while
working withir the RCMP sfter maling complaints thst they
arpatiencad haragsment and/or discrimination. The Setflement
incorperates maultiple measures to protect the identlty of claimants,

thereby encouraging class members to feed safe when maldng
claiins 1mder the Settlement.

.  Notice of Proposed Setflement
[12] Following the certification of the olass action, Chass cotnsel underfoole an axtenzive
cormunication plan to advise potential class members of the proposed setflement and to advize

thetn of the date of the setflement approval ﬂoaﬁng. The tight of class mombers to ob]mt to the

settlement and the sight to opt owt were slso detpiled in the communicitions.
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[13] At the hearing, T'was advised that communications wets sent 10 over 20,000 class
members. As well, g copy of the Seitlement Apreement had been made available on Class

counsel veebsites and on the ASSessors wehgiis,

IV. Igsues

[14] The following are the issnes for deterntination on fhis Motion!
(#  Approval of tho Proposcd Class Scitiement Agrecment
©)  Approval of the Notice Plan and Appointment of Asgessot
()  Relicffinn Rule 334.21(2)
(@  Honoratium to Ms, Merlo and Ms. Davidson
(e} Class Coumsel Feos and Distursements

V. Analysis

(A)  Approval of the Propased Class Settlanent Agreersnt

[15] Radie 334.29 of the Federal Couwrt Rules, SOR/98-106 [Rudes] provides as follows:

- Approval

334.29 (1) A class proceading may bo settied only with o
wpproval of a judge.

Bindivg effoct

(2) On approval, a settlement binds evety class or subclass member
who has not opted out of or been excfuded from the class
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[_1]5] On approving a settlement, the test fo be applied “is whether the settlement is fair and
reasonable and in the best interests of the cliss ea a whole® (Cardazo v Bacton, Dicknson & Co,
2005 BOSC 1612, 145 ACWS (34) 381 citing at pars 16 Dabhs v Sun Life Assurance Co of
Cunarda, [1998) OJ No 1598, (24 February 1998), Ontario, 96-CT-022862 (Ont Gen Div) at para
9, uff"d (1998), 40 O.R. (3d) 429, 5 CCLI (3d) 18 (Ont Gen Div); Haney Iron Works Lt v

Mamalife Financial (1998), 169 DLR (4th) 565, 9 CCLI (3) 253 (BCSO) aip-am 27; aud Fakhri
v,ﬂf#éf#'x Canada, 2005 BCSC 1123, 47 BCLR (4th) 379 at para 8) .

{17] While the court hies the power 1o approve or reject a setflement, it may not modify or altes

a settlement (Huney Jron Works, sag:ml at para 22; Dabbs, supra at par 10),

[18] The seiflement is judged by a standard of reesonableness, not perfoction (Chaseaunsif'v

Canada, 2006 FC 286 at para 7, $4 CCPB 47).

[19] The factors to consider when the reasomablenesa of a satflament is beihg assessed have

been delineated in a mmaber of cases (Fakhw, supra at para 8) end are addreszed below.

i Likefthood of recovery or-the likelthood of RUCCESS

{20] Ttis evident from the Litigation history of the Metlo and Pavidson aetions that there are

™many éomplmc jsgoes with these claims. Success was not puaranteed.

[21] There were varions defnces avaflable 1o flie Defendant, There was a rick that the

Plaimtiffs wauld sot be successful at certification or at the conmmon issues irial. Bven if the
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Plaintiffs were able to'gci over these hirdles, thoy faced the prospect of appeals and
individualized procecdings whick could take an additional ten (10) yeors to complete. Por these
véasons, the Pasties subunit that sy litigatfon discount factored ﬂu this settlement is ontweighed

by the potential litigation riske and inevitable delays of carrying on with the litigation,

[22] ﬁtrﬂm:mnm, as part of the settlement, potential barriers to recovery and dofcnccs which

would have otherwise been available to Canada have been waived.

ii.  Amount and nature of discavery evidence

[23]  Tho Prrtics submit that althongh this litigation has not reached the discovery phage, Class
cougel develeped a complete inderstanding of the mdarlying facts and circomstances of the

clamas.

[24] The Santos Affidavit details tho stops talen by Klein Lawyers LLP in 2012, in creating
detuiled questionnaire that was sent to aach putmﬁai class chmbcr who conmotcd the finn. In
2014, Klein Lawyers LLP c::'-nlta-::ted {he apbmxbnateﬂy 150 class metnbers who completed
detailed questionnaices.. With this information, Klein Lawyers LLP wis able to prepare charts
illostrating the types of hatassment axperienced by 147 class members, the impaots of that

harassment, and the experiences of ¢lass members after reparting such hehaviour to the RCMP,
[25] I accept the submissions of Class connsel that even without discovery they had a wealth

of information on the nature of the claims they were advencing. They wers also well positioned

to understand the factual matrix of these claiins and the challenges they would face in moving
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forward with the littlga,hm Potential bars to recovery wexe a veal xisk. These factors informed fhe
deision meking process s counsel considered the proposed settlament and provided thelr

recommendations te the Plaintiffs.

1, Sertlemant terms aﬁd conditlons

[26] Thﬂ Parties subimit thet the Seftlement Agreement ig fair, efficient and in the best nterests

of th;.: clags. o

[27] -Theinclusive class definition and alx class 'period that dates back to 1974, provides
compensation to class members who would ofherwise be barced (b scanse of Tinmitation periods)
from suocessfully pursning an action. Further, considéring the very personal and paicfil natore
of the clains, the selflement process incladss anon-adversarial claims process with mumerons

safeguerds to prntect the privacy of claiments,

[28] There are 6 levela of compensation, ranging between $10,000.00 — $220,000.00
dependent upor, the natrs of the conduct and its fmpact on the victim. Compensation is alao
available to spouses and children of claimants whose claims are assessed at the two highest
levels (level 5 6r Iéve.] 6}, The settlement 18 on a “claims made™ versus a “lump sem™ bagis, This
meens there is 1o ceiling or cap on the okl compensation ihﬂfmnf hﬂ;pa'idtn members of the
class, Therefore there i no tisk of depletion of the settlerpcni fimd, nor is thers any nacmsi't;: to

prozate claims, Simply pat, evecy appioved claim will be paid by the Defendmt.
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{291 At this atﬁga, Clazs counsel conservatively estimates these witl be over one thonsand

(1,000 claimants with an cstimatod pay out of approxiunately 89 million doltars, |-

[30] I the Setflement Agreement, the amounts a1_10¢ated for non-pecuniary damages for the
psychojogival infuries caused by workplace harassment is in line with, or e‘xc:aeds the amoynits
awarded in reporied cases (Suls v Canada (AG), 2006 BCSC 99, 261 DLR (dth) 58, aff'd 2006 ‘
BOCA 582, 276 DLR (4th) 391; Rees v Canadu (Ropal Canadien Mounted Police), 2004
NLSCTD 138, 230 Nfid & PEIR. 1, rev’d 2005 NLCA 15, 245 Nfid & PEIR 79, m v
+Afbwra {Workers' Compensation Board), 20i4 SCC 25, [2014] 1 SCR. 546; Clark v Canads,
[1994] 3 PCR 323, 76 FTR 241; Unger v Singk, 2000 BCCA 94, 133 BCAC 265; Wong' v
Luong, 2004 BCSC 1488, 135 ACWS (3d) 354; Chanoey v C'hanaér {1999), 86 ACWS (3d) 885,
[1996] BCY Ne 551 (3C); Kinselia v Logan (1996), 179 ﬂBR (2d) 161, 43 ACWS (3d) 840
(CA). zov"ing (1995), 163 NBR (24) 1, 35 ACWS (38) 542 (QB); Nagy v Canada, 2005 ABQR
26, 41 Alte LR, (4¢h) 61, ef*d 2\]06. ;ABCA_ 727, 272 DLR (4th) 603 LR1.G. v Tyhurst, 2001 |

BCRC 369, 103 ACWS (3d) 635, aff"d 2003 BCCA 224, 226 DLR (4th) 447).

[31] The claims process will be handled the Honoureble Mr. Bastarache, C.C., Q.C., who has
previously administered class action setflements involving institntions! abuse, Ho also played 8
eignificant role in aesisting the parties fo reach this setflement. He is highly reparded by the
parties and they are satisfied that hio will act fairly and compassionataly in the role as Assessor.

[3.?.] Emuﬁng a confidentinl process for claimants is an overarching foatare of the settiament
becanss ‘of the nature of the psychological injucies, The setlement also includes a mumber of

confidentinlity safe gusrds which are particularly important for r::urfant serving members of the
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RCMP. The RCMP will not see the claims and they will not know the identity of the claimants.
The RCMP designated contact will work from a secured room with access to the physical

premises and to the records restricted.

[33] The settlement has strong support from class members. This settlement has a mmber of
benefits beyond financial compensation, including an apology, change initiatives for the RCMP
and the creatlon of & scholarship, These cotld not have been adtteved fhrough litigation,

1v.  Recommepdaiions and experience of counsel

{34] Class coumsel, Klein Lavyers ELP gnd Kim Orr Barrigiers P.C., are highly expetisnced
in class action litigation. Both firms have pmcﬁced in the specialized area of class ackion

litigation for over 20 yoarg.

[35]  Theyhave boon involved in this litigation since the laims were filed. They recommsnd
the settlement to Ms. Morlo and Me. Davidson based upen a mnsiderah’uﬁ of the benefitz of the
terms of the settiement as againgt the rdks of continuing with the litigation. Their professional
opindons aro that fhe scttlement affords the best npportu'nity for class members to be ﬁrh'ly

compensated,

v Future expense and likely duration of Brigation

[36] Tfthis setflement is not approved, the Mexlo Action and the Davidsan Action will resume.

-I11 the Merlo Action, the Defendant objecied o certification and the certification hearing took 7
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days In the Davidson Action, part of the claim was struck (2015 ONSC 8008, 262 ACWS (3d)

648). The certification hearing started in 2016 and & decision hes not yet been rendered,

[37] Based on the history o‘fﬂu:;sae: prmeedings. to date, the Flaintiffy face the prospect of
appeals, followed by the probability of furthes mdmduahzod proccedings which thenaselves may

be subyject to appeals.
[38] Inreality, many years of litigation lie ahead if this seitlement is not spproved.
Vi, Recommendmiions of neuiral pariies
[39] . The parties concede that they would pot have renched this settfement without the

assistanos of the Honourdble Mr. Bastarache, C.C., Q.C., who hss beea a nentraf participant in

fhe settlement negotiations since April 2016,

[40] Additionally the parties were sssisted by a number of experta who halped frame the terme
of seitlement, inclodibg the internal change initiatives within the RCMP, and also helped develop

the compensation protoccl.
[41] Psychologist Dx. Daylen helped to develop the Tecommmended sssessmont protoeol for this

matter end proposed the contents of e different compensation levels which lter bovame

integratad, with some modification, info the Setflement Agraamant.
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{42] Professor Llewellyn is 2 Law Professor with an expertise in restorafive justice. She
provided puidance on the stucture of the setflement prooess o angure it waé relational and
-restorative. Hor recommondations assisted the parties i including restorative justice features in

_ the Settlement Apreement such a3 change initistives and the public apology.

[43] Dr. Berdahl is 4n expett in ofganizational behavior and workplace harassment. She was
retained to prepare & report for the cettification application i the Merla Action. Her report
outlines the necessity far confidentiality in the claims process and she made mcommendations on.

' steps to advanee positive caltural changes within the RCMP.

Vi,  Mamber of objectors-and nature of otfections

[49]  Asof the date of the Motion, sppioximately 20,000 class membars wore provided with
notice of the cextification and notice of the settlement hearing. From that mass commiunicatian,
only fhxee written objections were received. Two of the objsotions are from individusls who are
not included in the class definition; Therefors (aese were in effct objections to tve olass
defipition rather than objections to tho settlement. The one other objoction was from an
individual who chjected to the set;leﬁent 'ampunt on the bagis (hat her claim would exceed the
amotntz provided for in (be setdement, .Iu which case, opting ont of the sctflemient would have

been the option open to this particular claimimt.

[45] MNo objections were voiced af the hearing.:
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Vil Presence of good juith and absence of collusion

[46) Negotistions towards sctiftcment in the Merlo Action atarted in eaxly 2014 and continued
into 2015, In Jamvary 2016, negotiations in both the Merio and Davidaon actions were
undertaken and culminated in fhe Settlement Agreement There wete a total of ten In person

seitlement meclings and mﬁnamus conference calls and vatious forms of other communications.

[47]1  Tho Parties explain that this litigation has been ongoing for over five (5) yoars, end that
the sucoesaful rounds of negotistions included the ussistnnqc of the neatral party the Honourable

Mz, Bagtatache, C.C,, Q:C..

[48] Legal counscl for the Plaintiffs was assisted thronghout the process by a number of

expetts who made important contnbuume to the framework of the Setflement Agrcémcﬂt.

T49] Based cn the ebove, 1 am satisfied that all parties acted in good faith and there s no _

evidence of collasien.
ix. Communication with class members
[50] Foliowing the centification of thic clasz action on January 13, 2017, a robust hotice

distribution soheme to potential class members was undertaken, Class counse] estitates thaf over

" 20,000 notices were sent out. Notices were also published in newspapers throughout the counitsy.

|
|
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[51] Class counsel advise Bt they have been coniacted by aver a thousand {1000) women

wishing to participate in this Settlement

[52] The representative Plaintiffs have also bad a hands-on role in the settlement discussions
and commmnication with potential clasz members,

X Information conveving to the court the dynamics of, and the posttions taken by the '
purties during the negotiction ' '

[33] The Merlo and Davidson actions were pursued as sl.‘and-allone olaims and although there

was zome settlement disonssion, both actions contmyed along their litigation peth.

[54] As settlement negotistions in both the Merlo and Davidson actions were brought
together, there were several reports addressing the iggne of gender harassment within the RCMP.
Thege reports provided the Parties with additional information as to the nature of the harassment

problem in the RCMP and the steps that would be required to address the problem.
[55] Ineatly 2014, the Defendant expreseed an interest in a global setflement, Negotiaions

comtinued through 2015 and 2016, The Seftlement Apreement wes signed by all parties on

October 6, 2016.
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xi.  Comclusion

[56] Having cutlined and considered sll the factors above, this Court finds the proposed
Settlement Agreement fair, reasonable and in the best interests of the class as a whole. The

Sedtlement Agresment is approved.

(b) A;:pmval af the Nofice Plan and Appointment of Assessor

[57] Tn addition to approval of the Ssu]mnﬂntﬁgrﬁemmﬁ_lhe Parties also seck upmowl that th.e
-office of the Asscssor (Honourable Mr. Bastarache, c.C., Q.C;:II be responsible for disseminating
. .ﬂae Notice to ¢lass members, The Honorahle Mr, Bastarache, C.C., Q.C., conducted individual
interviews and asscssmcits to detming compensation in an oot of cowt actticment for wictims of
gexusl abuse by Catholic priests i the Diocese of Bathust and Archdiocese of Moncston, New
Erunsmok Based on his ﬁK]Jﬂ'lﬁlGﬂ inﬂrislm]e, as well as his many years as a2 Supreme Court
Tustice, the Representative Plamtitfs believe that the Flonodrable Mx. Bastazache, C.C., Q.C,, will
farly assess the claims and ﬁﬂ‘ll deal with all claimante in  sensitive and empathetic manner. The
IHono}sb]e Mr, Bastarache, C.C.,Q.C,, retamed VBIE;IﬂlcE Communicahions to pwpam aNo&ct
Flan. The Natice will inform ¢lass members of how they may submit clalme, The proposed
manner of distribubion for ﬂl-.“; Nﬂﬁm_i is the same as the distribution that wes approved by this

| Court for the Notice of Certification and Settlement Approval Hearing.
[58] The Seftlement Agreement is posted on the websites of Chl‘ms counsel (Klein Latwwyers

LLP and Kim OQux Bﬂrﬂs:tars‘P.C-.), as well ag oiz a gettlement websgite which wag crented by the

office of the Assessor (hitps:/merlodavidson caen).
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[55] The Nofice will be distributed by
direct mail to potential cless members,
posting on the Assessors website, Cliss counsel's websites, and the RCMP 5
website and infranet:

pblication of the Notice in major Canadian newspapets;
an advertising carppaign on Facebook; end

posting in all RCMP physical premises.
[60] ¥ approve the Notice Plan and T alzo apptove the appointment of the Honorable My.
Bastarache, C.C,, Q.C,, as the asscssor to administer the setflement and determine which

claimants are ¢ligible for compemsation pursuant to the terms of the Settlement Agremne:nt.

(© ieﬁ'@“ﬁ-om Rugdo 334.21(3)

[61] The Representative Plaintiffs seek relief from the application of Rule 334.21(2) of the

Ritles .mg:m, which states: _
334.21 (2) A class member shall be excluded from the ¢lass
proceeding if ths mamber does not, before the expiry of the time
for opting out specified in the cantifying order, discontione a
procesding brought by the member that raizes the common
questions of law or Tact set out in that ordes,

[62] Theyrely upon Rule 55 of the Rudes which states:

58 Tn special circumatances, in A proceeding, the Court may vary a
rile of dispense with compliance with a rule.

[63] Thay argue thet this would be an appropriate case to apply the relief provided for in Rule

55,
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[64] This Court has held in Chow v Canada (Mnister of Citizenship and Emmigration), [1598]
161 FTR. 156 oi para 8, 46 Imm LR (2d) 231, in explaining the requirement ofﬁf:tﬁiﬂ
circumstances, thet “implicit, in speeial chmstanws is, on the one hand, justice mﬁ, oh the
other hand, that there be 1o prejudice.” This Cout further noted in Pearson v Canadn (200{3),
195 FTR 31 4t paca.5, 100 ACWS (3d) 44, that “any application of rule 55 muat accord with the

genctal principles espousedd by the Federa! Court Rules”.

[65] The general principles are explained st Rule 3 of the Riday, namely that:
| 3 Theae Rules shall be interproted and apphc.d 50 a5 o secure the

just, most expeditioss and least Exponsive determination of every
- ptoceeding on. its meriis, -

[66] The Parties .suhtrﬁt that the Ru‘pn-eaents;ﬁvs Plaintiffs shosld not l:n:: excluded fromn this

proceeding, since aliowing them to participate in the settlement claims process does nof cause

prejudis, actnel oz otherwise, wpon the Defeadant as they will disconticus the British Columbin

and Ontatio actimm upnn appmlva! of the Settlemeat Agreenient by this Ooun, 'T‘lg:y argue that -
- the application of Rule 55 accords with the gonstal principles of the Rides aud specifically

encompassed in Ryle 3.

[67] The Court nocepts these stbmisaions and findd thay, #n these specific cireumstances, Rule

334.21(2) shall not apply to the Repreésentative Plaintiffs,
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G Honamﬂwﬂ to Ms. Merlo and Ms, Davidson

[68] The payment of an honotariut of $15,000 to ezch the Represontative Plaintiffs is
requested on the basis thet this ia an exceptional case and the mn‘h‘ibutiong of the Representstive
Plaintiffs are worthy of recogriiticn in the fonm of hanorarium payment. If approved, the

payment will be payable out of Clags mimsal fass.

[59]1 'Ilns reguest is based uI;on thest important confributions to this litigation and their
considerable time wd efforts 25 (e Representative Plainiffs. They each cammenned theiz own
claag acdions in BC and Cutsrio, and ﬂ:ﬁﬁ‘?‘ﬁl}’ advimeed those claimg, Thid inelnded pu'bliﬂzing
thoir personal accouat of the gender and sexval orientation herassment which (hey endured

within the RCMP. This hes regunired the public re-living of painful evens.

[70] They gave theis name and gave their face to high profile class litigation and by necessity,
they forfeited their privacy for the benefit of many uﬂﬁu who can remzin anonymovs. Being

prepared to spearhead such a cause comes at a personal cost and a deprivation of privacy.

[71] They havo bofh, ravelled for the litigation and Setflement meetings, they have given
media interviows to raisc awarcness of fiis class proceeding, and encouraged other class
members o come forward with their experiences. They bave had personal contact with hundreds '

of potsntial class taceabess.
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[72)  InRobinson v Rochester Financled Lid, 2012 ONEC 911 at para 43, [2012] § CTC 24,2
list of considerations were idantified in assessing whether the representative plaittifi(s) showld
ITCEIVe an hnnoranum, ag follows:

(8) active involvement in the initiation of the litigation and retainer
of connsel;

~ (b) exposure to & real risk of costs;

(¢) signdficant personal hardship or inconvenience in commection
'with the prosecution of the litigation;

(d) time speat and activities undertaken in advancing the litigation; .
{e) communication and interaction with other class menibers; and

- -(f) participation at various stages in the litigation, including
digcovery, setflement negotiations and trial.

[73] TnEidoo + Byfineon Tecknologles AG, 2015 ONSC 2675, [2015] OF No 2062, oiting at
paragmph113 The an of Clusa Actions in Canada, by Warren K, Winkler et al, (Torenio:

Canada Law Book, 2014), the Ontario Superior Court explains how usually compensation to the
representabive plaintiff is appropeiate uniguely in sitnations where the plaintiff has prw:dcd
services which ave over and sbove the usual duhﬁs of & representative plaintiff,

[74] Lhave no difficulty oﬁmluﬂﬁgmm this cage wartanty the sward of honorarivin te both

Regpresentative Plaintiffs, Ms. Merlo and Ms: Dovidson, in the gmount of $15,000.00 each

(&)  Class Counsel Fees and Disbursements

[75] - Approval oflegal fees in the amount of 15% is also sought, Both Representative

Plaantiffs sighed contingency fee agreements agresing to pay 33.3%, bowever, becavse of the
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gtrochure of the settflement, class members will only be paying 15% of recovery townrd legal

v

fees.
[76] No objections to the legal fees were raised,

[771 The Rederal Rules nrovide:

Approval of paynents

334,4 No payments, Inclading indirect payments, shall be made to
4 solicitor from the proceeds recovared in a class proceeding dnless
the payments are approved by a judge. . )

[78] Yu Cardozo v Beeton, Dickinson & Co, (supra of para 25), the British Cohymbia Supreme
Court outlined various factors to be considered by the conrt in assesking the reasonableness of ‘

fecs. Thcgr: factors are addressed below,

1. Rewdis achieved

[79] The terms of the settlemont have been pﬂﬂinﬁ?ﬂ ahove and offer advantages for class
members which would aot have been available hiad the matter proceeded farongh litigation. The
clnss and class pertod are broadly defined, and the dlaims-made geitlement ensures sach
approved olaim will bapaid, As Welll, the d.:mﬁdenﬁal and nun_-advcersm‘ial claims pmcms isa

gipnificant featre of the setflement pl'mém considering the natore of the clalms,

[80] The monetary compensation available wnder the Settlement Agreemen is reasenable and

within the range of compensation. that mght be awamded at ﬁiai'
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{81] The Settlement Agreement also provides for nof-mongctary benefits for class tacmbers,
namely, a pubBe apology and the iniplementation of rnensures aimned af redocing and eliminating

gender and ssxual orientation based harasgment inn the RCMP,

[82]  Class counscl aleo successfally nsgnt:ihﬁad sctlement ferms that the Defendant would not

rely upon limitation periods or stamiory bars to any af the class elaims.

[83] Class counsel will also continue to be involved in settlement administration.

i Risks wndertaken

[84] The ilgation zisks assumed by Class covnsel here was substantial. The fact that no ofier
-Camadian law firms filed paralle] actions ‘indicateq that this matter was seen by other lewryers as
heing biphly complex and nnlikely to succeed. Furthermore, Class connsel pursuad this litigation

to completion on their own rathes: fhan with a consortivm of counsel fom various provinces.

[85] Someof t'hf, rieks associated with these claims included the fhct that thers was litile
 uecurate information as to the extent of gender and sexual orientation based hartssment in the

REMPE, Ceunsel ';ms also aware that securing mddenca to advance the claims wag likely to

require years of contested litigation and discoveries. There was  risk that the class would npt be |

cartified given the plethora of individual issnes mvolved.

Q53042017 TUE 12;5d [TH/R¥ HO 3356] Beza




Moy 30.2017 4i55M 0AS W. 0393 P /18]
Pagc:is

[36] TheDefendant opposed certifivation of both the Merlo and Davidson actions. Based upon. -
firc submissions filed in those actions which were included in the Motion Record, it is clear that

Canada was forcefully defending the claims.

[§7]1 These were not claims that had a pnarantec of saccess at the end of the day.

liii. Tirme axpended

[R8] The Parfies auhnﬁt thet Cflasﬂ sounsel d:]lg&rltl}r litizated the astions and engaged in
infense settlement negatiations. Class coumsel devoted considergble tima and resonrees to the
 progcoution of the actions, In some oasas, they hired personmel specifically to work om these
¢laims, Mﬂﬂjr of the class mombers were intarviewed and a totel of six experts ware retained.
Class mmﬁlsal alsn covered the u'nata of disbursements. By taking on Htigation of this magnitude,
coumsel states that they were unshle to explare ar c;nhmi: on other potentiglly mpraﬁve 011135

aciions,

iv.  Complexity of the maiter

| [89] This was nulti-faceted cotnpien class litigation with substantive legal complexity
involving novel clﬂma with potential legislative bariars. Expertige in in the arcas of peychology,
paychiatry, and the stody of pendes dynamics and gender and sexual orientation based
berassment and discriminafion were necessary. Additionalty, class members wers seeking mors
than monetaty mmpemati_nn. They wanted & public apelegy from the RCMP for the harassmmt

experienced by class members, and they wanted to spe initiativea and changes implemented
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within the RCMP to reduce and eliminate harassment. Whilo relief of Eis nature la outside fhe
litigation realm, these wore factors which the class metbaets insisted upon and which sdded &

level of complexity for Class connsel.
v Degree of ragpmﬁbi_ﬂg:_mwmd by pounsel
[90] The Merlo Action in British Colwmbia was commenced in 2012 and the Davidson Action

in Ogtavio was comsmeneed in 201 5. No other paralle] actions wete filed. Class covnsel asaumed

camplete responsibility for commencing and prosecuting this litigation,
vi, Imparmncé of the matter o the cfieni
[91] As indicated in fhe Merlo and Davidson Affidavits, this was deeply personal litigation.

Their elaite were for serious psyohological infurtes that impacted their lives and the lives of

ofhor class menibera in many diverse and significant ways,

[92] The Plaintiffs also wanted a sstflement which would have a lasting fmpact of the cultuze
of the RCMP by helping reduce the incidents of gender end sexual erientation based
discrimination, Thedr insistence on an apclogy and change initiatives desonstrates the

importance of this this Htigation to the Plaintiffs,

vii.  Oualtty and skill of coumzel

[93]  Asteted above, there is o question that Class counsel is highly experienced in the

specializad fleld of class actions. Their experience has been noted in othor class action decisions
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. (Ramdach v Geoyge Brown, 2016 ONSC 3536 at para 2, [2016] OF No 2803; MeSherry v Zimmer
 GMBIH, 2012 ONSC 4113 at pa 21, 226 ACWS (3d) 351; Richard v British Colunibia, 2010
BCSC 773 at para 12, 198 ACWS (3d) 734; Rideout v Healtk Eabrador Corp, 2007 NLTD 150

at para. 71, 2770 Nild & PEIR 90).

viih.  Abilly of the class to pay

[94] Given the peture of the defencos raised by the Defendant, class erabérg could likely not
have heen able to afford to retsin legal counsel on @ fie for service basis. Of note as well ia that
Cluss counsel liere did not seek any third party lifigation financing in ilis case, In doing o, Class

counzel ingurred added financial xisk,

i CHent end the class’ expectation
[95] By siguing the contingency fos apreements, Mﬁ. Mezlo and Ms.Daw!scm expecied to
pay legal fees of 33.33% of whatever they recovered. Howevet, 4s Class counsel waa able to

negotiate & cotmibnunnﬁ'am the Defendant toward Class Counsel Fees, the amount for [egal

fees that will be paid by each class member will only be 15%.
[96] The Notice of Seaflement Approval Hearing informs class mesnbers thet Class connsel
will ask the Court to approve a Class Counsel Fee of 15% payable from the cnmpem-ailun

awarded to each clnsa member onder the Seftlement Agrecment.

[97] No class member objected to the lngal feaﬁ_.
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x. Fees in stmdlar ooves

[96]  The Parties submit that & contingency fee of 33.33% jn 4 class action has been held to b
. presumptively valid on the basis of the decisions in Middlemiss v Perm West Petroleum Ltd,
2016 ONSC 3537, [2016] OF No 2936; Cannon v Funds for Canada Foundation, 2013 ONSC

7686, [2013] OF No 5825.

Xi.  Conelusion

[99] 1Tam satisfied in all of the circutstances fhat the fees meet the critevia for appioval and I
therefore appmw tha fees. In addition to being reasonable, the fecs arc less ﬂ:la:n-t‘noim provided
for by the m:mngr.mf:y fee agresments aigné-:i by i:oth Ms, Metlo and Ms. Davidson, I wavfld also
note that the fact thet Class coumsel was willing to act on a confingenocy fee btsis for lt_mfse
claims, which faced a number of hurdles, achieves one of the poiicy obj c;:tivm of class
proceedings which is access (o justics for those who might not Iﬂﬂ'lm'wise be ahle to afford legal

representation,
[100] Purthermore, pursnant to the Settlement Agreement, the Defendant has agreed to pay the

reasonsble disbursements. Accordingly fhere will be no deduction fiom the amounts paid to the

class members for dishurgements.
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QORDER i T-1685-16
: THIS COURT ORDERS that: |

1) The Setflement of thix action as set out in the Settlement Agresment, lmludmgthe

Recitals, and Schednles and Appendices, m Sch;rdulﬁ “A* aftached to l]]lﬂ Orxder, is fair
| anud resranshle and in the best intarests of Class Membess, and iz approved.

2) The Setflemeit and this Osder ave binding on the Parties and on every Clags Member,

* including Persons Under Dissbility, unless they opted ont or aze dsemed to have opted
out on or beﬁora the cipiry of the Opt Out Period, being Murch 25,2017, and ars hndmg
" whether or not $uch Class Membar olaime or receives compensation, |

%) The Parties to the Setflement Agroement sy meke non-substantive amendriénts to th
Settlement Agreement, incloding ita Schedules and Appendices, provided that cach Party '
to the Sdﬂmn&ﬁt Agreetnent aprees in wriligg (o any sech emendments.

4)  TheNoticeto Class Members of the approval of the settfement of thls action shall be
substatitially in the form and content attached to this Order as Schedule “B” (the
“Notice?}. The Notice shall be distributed in accordance with the Notice Plas attached to
this Order as Schedule *C”.

5) The Notice shall be published within 10 business days of the *Texplementation Date’ ’; as

| defined in the Settlement Apreement. -

5) The Defendant, Her ]xlieq]'esty the Queen, shall pay the amounts requived ander the _
Settlement Aprecment, including the cost of Notice and aai:niiﬁs&aﬁun of the Settlemeut,

T The Honoursble mﬁhel Bastareche, C.C., Q.C,, Is appointed ea Assesscr to administor

the Settlement.
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&) The Assagzor cannot be compelled 1o be a witness in any civil or criminal proceeding,
adminisirative proceeding, Eriovance or at‘uitmtt_'nn where the information sought relates,

- direcdly or indireeily, to information obtaiiied by the Assessor byrreason of the.Settlement
or the sefthement nlam:ls process,

9) | No dnmmen;s received by the Assessor, directly ot indirectly, by reason of the
Seitlémant or the setthexnent claima process, are producible in Aty pmm:iinés.l .

16)  The RCMP and Canada shall release to the Assessor information and docaments ;equj:ad '
by hi or as otherwise required by the Saﬁlglnmit ﬂgteamsﬁt, inchyding in the Sclw@ca’
and Appendices. |

1) Rule 334.21(2) does not apply o the Represeatativ Plaintiffs, Janet Merlo and Linda
Gillis Davideot, and neither is exclnded fmm this proceeding daaplte not having
discantinued the parallel pmceedmgs in British Columbin and Dntanﬁ (namely, Supmmc
Comt of British, Cfnhm'l:-ia Aaian No, 8-122255, Merlo v Camadu (4G} and Omtario
Supetior Coutt of Justice Action No. CV-15-52473600CF, Davidzan v Cﬂﬂﬂdﬂ 4s)
collectively the “Parallel 'Acﬁons”) priot ta the opt out deadline. |

12) The contribrution o Class Covpsl Foes payabld by the Defendant, in fhe arount of§12
millign plys applicable mles taxcs is approved, and is otdered to be pﬂid by the
Dt:.ﬁ;ndﬁnt 1o Class Counsel within 30 days following the Court Appmv‘al Dats. Tlie sum
af $6 million phus applicable sales taxes will be paid, by wire transfer, to each of Klein

 Lawyers LLP and Kim Orr Bamisiers P.C, | |

13) A payment by sach Class Member of & Class Counsel Fes of 15%, phus applictble sales
taxes, of the individual compensation paid to the Class Member tuder the Settlemant, is
apgroved, The 15% Class Counsel Fee is not payable on amounts paid to Class Memibers
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for reimbursement of out of pocket or travel expanses pursusnt Ito Article 11.04 of the
Setdement Agreement. The 15% Class _Coﬁnscl Fee payable by each Class Metnber will
be oaluﬂlated by the Assessor wha will kold back ﬂle'Clas:; Counsel Fee and applicable |
sales tax from the comipensation otheiwise payable to the Class Member, The Assessar
il et 50% of the Class Coungel Fees pius applicable sales tax to Klsin Lawyers LLP

and 50% plus applicable sales tax to Kim Orr Barristers P.C. by wiro transfor on tho first
husingss day of each month for all payinents mads to Class Members in the l;ﬂnr monthi.

14)  Upon the Court Approval Date, the Defendant, Her Majesty the Queen, and any and all

a other applicable provincial and tersitorial Ministers snd goveinmms who are lable for
the actions of RCMP members acting as provineial conatables nnder provincial
legislation and/or other provincial-federal policing agreements, and fieir respective
officers, agents, servants and employees (" Releasees”™), aro forover and absolutely
ralepged wpambe}:f and severally by the Class Members from atiy and all actions,
including claime made nnder the Canadian Charter.of Rights and Freedoms, causes of
acfion, commoa law, Quebse civil law and statutory liahilitics, coniracts, claims,
atioyances and complaints, and demimds of every nature or ﬁnd avni]ah!la, Lassmted oF
which conld have been asseried, whether known or unknown, mclading for damages,
mntﬁbuuon, indemnity, costs, expenses ami interest which any Class Member ever had,
now has, or may hexeatter have, direotly or indirectly, arising from or in any way relating
to, or by way of any subrogated or aasiﬁwd right, ur otherwige in velation to gender. _
and/or sexvial oicntation hesed discimination, bullying snd Harsssment whilo working
" in fhe ROMP that acourred doring the Class Period (the “Released Claims™), and this

relense includes any such clmmndo or that could have been made in any proceeding
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15)

16)

17)

18)

Pape: 30

im:h:diné the Parelle]l Aetians MW agzerted directly by the Class Member or by any
bﬂle;t petéon, ot or legal entity on behalf of or as representative for the Clasé Member.
The ob]igaﬁon;s agstmed by the Defendatit, Her Majesty the Queen, uuﬁcr the Settlement
Apreement are in foll and final s&h&fauhnn of any and el elains by Clase Members
ngainst the R&I&ﬂsccs, in.cluding claims made undet the Canadian Charter aj" Rights and
E’éedam, redating to or arising Trom gender and/or sexnal orientation baged
discrfmination, builying and Harassment while working in the ROMEP fhat occurred
ducing fhe Class Pegiod, '

Class Members are batred from making any ¢laim ot taldng or continving any

proceedings erising out of, or releting to, the Relensed Claima agninst any Releaseo of

ather persom, corporation or entity that mighi claim damages and/or contribution and

indemnnity and/or other relief against the defendant, Her Majesty the Queen, inchnding-
relief of a-nonetery, declartory, or injenctive nature, nnder the provisions of the |
Negligence Aet, REO, 1890, ¢ N—] of itz cowrterparu in ofher judsdictions, the Police
Aet, RSBC 1995 ¢ 367 or ifs covnterpart in other jurisdictions, the Camadtan Charter of

ngk;:i ﬂudFreﬁfamf. the cotrmuon law, Quebee civil Iaw, or any statuory Hability, .

‘The Reprosentative Plamtiffs, Yanet Merlo and Linda Gillis Davidaon, ate eath awarded

. an bonorarium of $15,000, which will be paid out of Class Connsel Fees.

This Court sihall retain contimring jurisdiction over the Settlément and its implementation,

Interpretation and enforecement.

1 Ann Marie McDonald"
Judge
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