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In the Supreme Court of British Columbia
Between:

JAMES JOHNATHON MCEWAN, as REPRESENTATIVE PLAINTIFF
PLAINTIFF

and
CANADIAN HOCKEY LEAGUE/ LIGUE CANADIENNE DE HOCKEY,
WESTERN HOCKEY LEAGUE and,
CANADIAN HOCKEY ASSOCIATION/ ASSOCIATION CANADIENNE DE HOCKEY
d.b.a. HOCKEY CANADA

DEFENDANTS

Brought pursuant to the Class Proceedings Act, R.S.B.C. 1996, c. S0
AMENDED NOTICE OF CIVIL CLAIM

This action has been started by the Plaintiff for the relief set out in Part 2 below.
If you intend to respond to this action, you or your lawyer must:

() File a response to civil claim in Form 2 in the above-named registry of this court within
the time for response to civil claim described below; and,

(b) Serve a copy of the filed response to civil claim on the Plaintiff.
If you intend to make a counterclaim, you or your lawyer must:

(a) File a response to civil claim in Form 2 and a counterclaim in Form 3 in the above-named
registry of this court within the time for response to civil claim described below; and,

(b) Serve a copy of the filed response to civil claim and counterclaim on the Plaintiff and on
any new parties named in the counterclaim.

JUDGMENT MAY BE PRONOUNCED AGAINST YOU IF YOU FAIL to file the response to
civil claim within the time for response to civil claim described below.



TIME FOR RESPONSE TO CIVIL CLAIM
A response to civil claim must be filed and served on the Plaintiff:

(@) If you reside anywhere in Canada, within 21 days after the date on which a copy of the
filed notice of civil claim was served on you;

(b) If you reside in the United States of America, within 35 days after the date on which a
copy of the filed notice of civil claim was served on you,

(c) If you reside elsewhere, within 49 days after the date on which a copy of the filed notice
of civil claim was served on you, or,

(d) Ifthe time for response to civil claim has been set by order of the court, within that time.
CLAIM OF THE PLAINTIFF

PART 1: STATEMENT OF FACTS
The Plaintiff

1. The proposed Representative Plaintiff, JAMES JOHNATHON MCEWAN (“Mr. McEwan”)
has an address for delivery in these proceedings at #1010 — 570 Granville Street, Vancouver,

British Columbia.

The Defendants

2. The Defendant, CANADIAN HOCKEY LEAGUE/ LIGUE CANADIENNE DE HOCKEY
(“CHL"), is a federal corporation incorporated in Canada under the Canada Not-for-profit
Corporations Act, SC 2009, ¢ 23. and is the umbrella organization that, through its
constitution, by-laws and regulations, oversees, controls and administers the operations of
North America’s three major junior hockey leagues for players 16 to 20 years of age: The
Western Hockey League (“WHL”), the Ontario Hockey League (“OHL”) and the Quebec
Major Junior Hockey League (“QMJHL”). The CHL’s registered office address is 305
Milner Avenue, Suite 201, Toronto ON, M1B 3V4.

3. The Defendant, WESTERN HOCKEY LEAGUE (“WHL”), is a corporation incorporated

under the laws of Canada. It operates a major junior hockey league from its offices in



Calgary, Alberta under the supervision of the CHL, with member franchises called Clubs
located in the Provinces of Alberta, Manitoba, Saskatchewan, and British Columbia. The

WHL also has member franchises located in the States of Washington and Oregon, USA.

4. The Defendant, CANADIAN HOCKEY ASSOCIATION/ ASSOCIATION CANADIENNE
DE HOCKEY doing business as HOCKEY CANADA (“HOCKEY CANADA?”), is a federal
corporation incorporated in Canada under the Canada Not-for-profit Corporations Act, SC
2009, c 23. Hockey Canada has offices in Calgary, Ottawa and Toronto, and operates

regional centres in Ontario and Quebec.
Class

5. Mr. McEwan brings this action on his own behalf and on behalf of a proposed class of

individuals (together, the “Player Class”) consisting of:

1

‘Any person, or their estate, resident in Canada who played in the Canadian Hockey

League during the Class Period”

The “Canadian Hockey League” includes the Western Hockey I.eague, the Ontario
Hockey League and the Quebec Major Junior Hockey League.

The “Class Period” commences August 21, 1974 and continues until a date fixed by the
Court.




7. All persons who, by reason of his or her relationship to a member of the Player Class, are

entitled to make a derivative claim, whether at common law or by statute, elaims-under-any

Depend otaty 5 i o ola—-or-ersewhere—f arada as a result of the

personal injury of such member of the Player Class (the “Family Class™).

8. The members of the Player Class;-the-Health-Care-Costs—Class-and the Family Class will be

referred to hereinafter, collectively, as the “Class Members”.

History of Concussion and CTE

9. It has been known for decades that multiple blows to the head can lead to long-term brain
injury, including but not limited to memory loss, dementia, depression, and Chronic

Traumatic Encephalopathy (“CTE”) and its related symptoms.

10. As far back as 1928 pathologist Harrison Martland described the clinical spectrum of
abnormalities consistent with long-term brain injuries. He found these symptoms in almost
50 percent of fighters (boxers) if they “kept at the game long enough” (“The Martland
Study”).

11. The Martland Study was published in the Journal of the American Medical Association.

12. The Martland Study was the first to link sub-concussive blows and mild concussions to

degenerative brain disease (also known as being “Punch Drunk”).

13. In 1948, the New York State Legislature created the Medical Advisory Board of the New
York Athletic Commission for the specific purpose of creating mandatory rules for

professional boxing designed to prevent or minimize these health risks to boxers.

14. After a three-year study, the Medical Advisory Board recommended that:



15.

16.

17.

18.

a) An accident survey committee be formed to study ongoing accidents and deaths in

boxing rings;
b) At least two physicians be at ring-side for every bout;
¢) Post-bout medical follow-up exams be implemented;

d) A 30-day period of no activity following a knockout and a medical follow-up for the
boxer. These measures were designed to avoid the development of Traumatic

Encephalopathy, also known as Punch Drunk syndrome;

e) It should be a physician’s prerogative to recommend that a boxer temporarily
surrender their boxing license if the physician notes that the boxer suffers significant

injury or knockout; and
f) A medical investigation be conducted for boxers who suffer numerous knockouts.

The recommendations were codified into the rules of the New York State Athletic

Commission.

Around 1952, the Journal of the American Medical Association published a study of
encephalopathic changes in professional boxers. That same year, an article published in the
New England Journal of Medicine recommended a three-strike rule for concussions in
American football (i.e., recommending that players cease to play football after receiving their

third concussion).

In 1962, Drs. Serel & Jaros looked at the heightened incidence of chronic encephalopathy in
boxers and characterized the disease as “Parkinsonian”, describing a pattern of progressive

decline.

A 1963, a study by Drs. Mawdsley & Ferguson found that subject boxers sustained chronic
neurological damages as a result of repeated head injuries. This damage manifested in the

form of dementia and impairment of motor function. See “Neurological Disease in Boxers®,



19.

20.

21.

22.

Lancet 2: 795-81.

In 1973, Drs. Corsellis, Bruton, & Freeman-Browne studied the physical neurological impact
of boxing. This study outlined the neuropathological characteristics of “Dementia

Pugilistica” (TDP) including loss of brain cells, cerebral atrophy, and neurofibrillary tangles.

In 1973, a potentially fatal condition known as “Second Impact Syndrome”, where re-injury
to an already-concussed brain can trigger swelling that the skull cannot accommodate, was

discovered. It did not receive this name until 1984.

In 1975, a study by Drs. Gronwall & Wrightson studied the cumulative effects of concussive
injuries in non-athletes. The study found that those who suffered multiple concussions took
longer to recover than those who suffered from a single concussion. The authors noted that
these results could be extrapolated to athletes given the common occurrence of concussions

in sports.

Between 1952 and 1994, numerous additional studies were published in medical journals,
including the Journal of American Medical Association, Neurology, the New England
Journal of Medicine, and Lancet warning of the dangers of single concussions, multiple
concussions, and head trauma from multiple concussions. These studies collectively

established that:

a) Repetitive head trauma in contact sports, including boxing and football, has potential

dangerous long-term effects on brain function;

b) Encephalopathy (Dementia Pugilistica) is caused in boxers by repeated sub

concussive and concussive impacts to the head,

c) Acceleration and rapid deceleration of the cranium resulting in loss of consciousness

in primates also results in a tearing of the axons (brain cells) within the brainstem,;

d) There is a correlation between neurologic pathology and length of the athiete’s career,

even in athletes who experience only mild concussions;



23.

24.

25.

26.

27.

e) Immediate retrograde memory issues occur following concussions;
f) Even mild head injuries require recovery time free of the risk of further injury;
g) Head trauma is linked to dementia;

h) American football players who suffer concussions require significant rest before they

can return to contact; and

i) Even minor head trauma can lead to neuropathological and neurophysiological
alterations, including neuronal damage, reduced cerebral blood flow, altered

brainstem evoked potentials and reduced speed of information processing.

In the 1980’s, the Department of Neurosurgery at the University of Virginia published
studies on patients who sustained Mild Traumatic Brain Injuries (“MTBI”). They observed
long-term damage in the form of unexpected cognitive impairment. These studies were

published in neurological journals and treatises within Canada and the United States.

In 1982, the University of Virginia and other institutions conducted studies on college
football teams that showed that football players who suffered from MTBI suffered from
pathological short-term and long-term damage. With respect to concussions, the same studies
showed that a person who sustained one concussion was more likely to sustain a second one,
particularly if that person was not properly treated and removed from activity sufficient to

allow all concussion symptoms to resolve.

The same studies showed that multiple concussions sustained within a short time could have
serious short-term and long-term consequences in both football players and other victims of

brain trauma.

In 1986, Dr. Robert Cantu of the American College of Sports Medicine published

“Concussion Grading Guidelines”, which he later updated in 2001.

By 1991, three distinct medical professionals/entities, all independent from structured sports,



28.

29.

30.

31

32.

33.

developed a “return-to-play” criteria for athletes suspected of sustaining head injuries. These
medical professionals and entities included Dr. Robert Cantu of the American College of

Sports Medicine, the American Academy of Neurology, and the Colorado Medical Society.

The top North American hockey prospects that play in the National Hockey League (“NHL™)
are filtered through the Major Junior Ice Hockey Programs such as the CHL.

In 1997, the NHL and the NHL Players Association (“NHLPA”) jointly began the NHL-
NHLPA Concussion Program with the purpose of studying the effects of concussions and

educating their players on concussion prevention and response.

A 2001 study on concussions in junior hockey players titled, “Concussions in Hockey: There
is cause for Concern”, reports that between 1998 and 2000, British Columbia Junior Hockey

League (“BCJHL”) players experienced roughly 5 concussions per 1000 games played.

The same study reports that BCJHL players suffered from their first concussion at the

average age of 15.

A 2003 study titled “National Hockey League Reported Concussions 1986-87 to 2001-02, by
Charles H. Tator, Director of the Canadian Sports Concussion Project, reported that between
the 1997-1998 and 2001-2002 seasons, NHL players suffered from an average of 80
concussions per season. Instances of concussion rose from 4 reported concussions in the
1986-1987 season to a high of 30 reported concussions in 2000-2001. Dr. Tator attributes the

rise to increased incidence and league awareness.

The NHL implemented rule changes in 2004 for the 2005-2006 season designed to reduce

concussions and head injuries.

Hockey Canada

32.

Hockey Canada, which merged with the Canadian Amateur Hockey Association in 1998, is
the national governing body of ice hockey and ice sledge hockey in Canada and is a member

of the International Ice Hockey Federation.



33.

34.

Hockey Canada is the national governing body for grassroots hockey in Canada. The

organization works in conjunction with the 13-member branches, the CHL and U Sports.

Hockey Canada oversees the management of programs in Canada from entry-level to high
performance teams and competitions, including teams participating in the world
championships and the Olympic Winter Games. Hockey Canada is also Canada’s voice

within the International Ice Hockey Federation.

The Canadian Hockey League

35.

36.

37.

38.

39.

40.

41.

The CHL is the governing body for major junior hockey, the top level of junior hockey in

Canada.

The CHL is generally considered the world’s top junior hockey league for developing
professional players and is a key supplier of new players and officials for the many North
American professional hockey leagues, such as the NHL, AHL, and the ECHL.

At all material times, the CHL oversees, controls and administers the operations of North
America’s three major junior hockey leagues: the WHL, the OHL and the QMJHL. Sixty

Clubs across Canada and in the United States participate in the three leagues.

At the conclusion of each of the league’s playoffs, the CHL hosts the MasterCard Memorial
Cup, a National Championship tournament involving each of the three League’s Champions

and the tournament host.

The CHL depends heavily on billet families to provide support and guidance to minors who
play in the CHL. A billet family offers room and board to players who leave home to join

elite teams in other provinces and states between the age of 16 and 20 years of age.

The object of a billet family is to provide a “home away from home” for young players during

the hockey season, which includes guidance and supervision for the player.

Billet families are paid a monthly expense cheque by CHL teams to assist with the costs of
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food and housing.

The Western Hockey League

39. The WHL is a major junior ice hockey league based in Western Canada and the
Northwestern United States of America. It is one of three leagues that constitute the CHL as

the highest level of junior hockey in Canada.

40. The WHL’s Clubs are located in the Provinces of Alberta, Manitoba, Saskatchewan, and
British Columbia. The WHL also has Clubs located in the States of Washington and Oregon,
USA. The teams playing in the WHL consist of the teams owned by the Clubs.

41. The players in the WHL are 16 to 20 years of age.

42. The WHL fight statistics for a 15-year time period as per “The WHL Fight Card Database”

states the following:

SEASON | TOTAL PRESEASON REGULAR SEASON | PLAYOFF FIGHTS
FIGHTS FIGHTS FIGHTS
2002/2003 875 37 798 40
2003/2004 954 31 902 21
2004/2005 893 22 841 30
2005/2006 837 39 773 25
2006/2007 719 27 657 35
2007/2008 831 42 769 20
2008/2009 869 68 776 25
2009/2010 915 51 822 42
2010/2011 947 59 862 26
2011/2012 873 61 799 13
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201272013 761 67 674 20

2013/2014 747 43 682 22

2014/2015 507 26 474 7

2015/2016 441 29 400 12

2016/2017 422 17 401 4
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43, In 2011, the WHL concluded their Annual General Meeting implementing a ‘Seven Point
Plan’ to reduce blows to the head and concussions to their players. The ‘Seven Point Plan’ is

a comprehensive approach to addressing this important matter and includes:
i. The adoption of new playing rules;
ii. More severe suspensions for repeat offenders who cause injury to other players;

iii. Production of educational videos on the risks of concussions and head injuries;



44,

45.

46.

47.

48.

49.

12

iv. Education and seminars for players;

v. A mandate on coaches and managers to be more aware and responsible for the

health and safety of their players during gameplay; and
vi. An expansive review of WHL arena safety standards.

In 2012, it was reported that there was a “slight increase” in concussions since the last

Annual General Meeting, even with the implementation of the ‘Seven Point Plan’.

In 2013, the WHL reported that concussion rates had decreased 20% since the last Annual
General Meeting in 2012, and they felt confident that the ‘Seven Point Plan” was a success.

However, instances of fighting were still high across the league.

Since the 2013 WHL Annual General Meeting, there appears to be no mention of the ‘Seven
Point Plan’ or severities of concussions. Rather, the highlights of the meetings have been

refocused on new systems to impress fan bases and the WHL’s 50th season.

It was around 2013 is when media outlets and various news sources began to take notice of
the severity of concussion rates in hockey, mostly at the junior level. An article published
from the ‘Globe and Mail’ on March 8, 2013, and later updated on March 26, 2017, stated
that fighting in hockey has long been seen as the cartoon “entertainment” part of professional
hockey apart from the main attraction. However, this positive view of fighting in hockey
began to shift. Based on an Angus Reid Public Opinion Survey, which surveyed the
population at large, nearly 78% of Canadians wanted to see fighting banned completely from

junior hockey, and a minuscule 7% stated that engaging in on-ice fights was important.

Based on the table above, there is reason to believe that the decrease in fights from the
2014/2015 season forward did not come from internal education provided for by the WHL
and CHL in their ‘Seven Point Plan’. Rather, it came from the general public’s increasing

concern regarding concussions in junior hockey.

As the sport shifts away from fighting, the players who fight are no longer being glorified as
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they once were. It would be reasonable to assert that a players’ decision not to fight is borne

of their own choices, and not from the actions of either the WHL or CHL.

49.1 Hockey Canada oversees the writing and adoption of rules for the safe play of hockey

that apply to all of the member amateur leagues under its auspices, including the CHL
and its affiliated leagues, including the WHL.

49.2  In writing such rules, Hockey Canada sets minimum standards for all of its members.
Which is to say, no amateur league which is a member of Hockey Canada is permitted to

adopt rules that provide less safety protections than those promulgated by Hockey
Canada.

49.3  However, amateur leagues which wish to adopt enhanced safety rules, beyond those

made by Hockey Canada, are free to do so. That is. Hockey Canada’s rules function as a

floor, but not a not ceiling, for its members on the adoption of safety rules.

49.4  In other words, the CHL and the WHL are free to adopt enhanced safety rules, beyond

those imposed on them by Hockey Canada.

49.5  The Defendants also have responsibility for the interpretation and enforcement of their

rules. and they provide training to players, coaches and referees in respect of those rules.
To the extent that rules are not properly followed by players, coaches or referees, whether

in letter or in spirit, the Defendants have the ability to adjust the rules, or to conduct

training programs for players. coaches and referees in the proper interpretation and

enforcement of the rules, or both.

49.6  Hockey Canada grants specific carve outs in its rules with respect to the CHL and its

affiliated leagues on the issue of fighting, relative to its other members. That is, while

other amateur leagues in Canada who belong to Hockey Canada are required to have

stricter rules in place to deter fighting, the CHL, and its affiliated leagues. including the
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WHL, are granted exceptional treatment by Hockey Canada, and are permitted to have
rules on the issue of fighting in amateur youth hockey which are more permissive, and
less of a deterrence to such conduct, than is seen with other member leagues.

49.7 _ In doing so, the Defendants have sought to align their rules regarding fighting in the CHL

with established practices in the adult professional hockey league, the NHL. where
fighting has long existed.

49.8  In adopting rules which permit, tolerate or insufficiently deter fighting and violence in an

amateur youth hockey league, or in failing to insist upon a proper interpretation and

enforcement of rules that would prevent fighting and violence, the Defendants have acted
negligently.

49.9 The Class Members who play in the CHL and its affiliated leagues. include teenagers.
The Defendants owe a special duty to such young persons to keep them safe from
unnecessary injury and violence.

49.10 The Defendants have not acted as a reasonably prudent amateur youth sporting league

entrusted with the safety of minors.

49.11 Other comparable amateur hockey leagues for minors, whether in Canada. the United

States or Europe, treat fighting and violence differently. Such comparable leagues do not

permit, tolerate or fail to adequately deter fighting and violence in the manner that the
Defendants do. The Defendants are an outlier in their approach to fighting and violence
relative to other comparable amateur youth hockey leagues around the world.

49.12 Moreover, the Defendants approach to fighting and violence in amateur youth sport is an

outlier relative to other physical and contact sports involving minors, both in Canada and
elsewhere.

49.13 The Defendants approach to rules regarding fighting, violence and injury prevention in

amateur youth hockey is deficient in at least five respects.
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49.14 First, the Defendants do not take a sufficiently preventative approach to fighting and
violence by requiring under their rules that fights be stopped immediately and proactively
at the first instance of violence or anticipated violence. Rather, the approach that the
Defendants have long taken is to let fights happen, allow opposing players to beat each
other senseless, and only then to address the consequences of the fight after the fact.

49.15 Likewise, the Defendants in their role and responsibility for the training of players,
coaches and referees in the interpretation and enforcement of the rules, have not properly
insisted upon a proactive and preventative approach to fighting and violence. Again, the
Defendants allow fights to happen, and then deal with the aftermath.

49.16  Other comparable amateur youth sporting leagues take a more proactive and preventative
approach to fighting and violence. They seek to stop such behaviour before it starts, or
else to intervene at the earliest opportunity, thereby minimizing the risk of injury to
players.

49.17 Second. the Defendants have not, through their rules, imposed sufficient penalties and
deterrents to prevent fighting and violence in amateur youth hockey. The Defendants
have typically treated fighting as a five minute penalty. After a short trip to the penalty
box, the offending players remain in the game, on the team, in the season. and in the
league. This is an insufficient deterrent.

49.18 Other comparable amateur youth sporting leagues take a much stricter approach to
fighting and violence, and impose harsher penalties, including automatic game
suspensions and ejections, team, season or league suspensions and ejections. fines and
other penalties.

49.19 Third, the Defendants have not responded to fighting as an injury event by establishing
proper rules and protocols requiring that players who have just engaged in a fight are
immediately sent for proper medical attention and follow-up.

49.20 _Fourth, the Defendants have failed to periodically review and adjust their rules, and their



